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in tbe Uourl ol Appeals of the District of Columbia. 


No. 2740. 

Fred B. Rhodes, Garnishee, Appellant, 

vs. 

Bowling Green White Stone Co., &c. 


a Supreme Court of the District of Columbia. 

No. 56647. At Law. 

liowLiNG Green White Stone Company of Ky., a Corporation 

Plaintiff, 

VS. 

F. C. h ANCHER and J. W. Driscoll, Trading under the Firm Name 

of Fancher & Driscoll, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
nereinatter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: ' 


1 Declaration. 

Filed February 16, 1914. 

In the Supreme Court of the District of Columbia. 

No. 56647. 

Bowling Green White Stone Company of Ky., a Corporation 

Plaintiff, ’ 

vs. 

F. C. Fancher and J. W. Driscoll, Trading under the Firm Name 

of Fancher & Driscoll, Defendants. 

The plaintiff. Bowling Green White Stone Company, a corpora¬ 
tion, duly organized and existing under the laws of the State of Ken¬ 
tucky, suas the defendants, F. C. Fancher and J. W. Driscoll, co¬ 
partners, trading under the firm name and style of Fancher & Dris- 
l~2740a 
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coll, for money payable by the defendants to the plaintiff for goods 
sold and delivered by the plaintiff to the defendants, and for work 
done and materials provided by the plaintiff for the defendants at 
their request; and for money lent by the plaintiff to the defendants; 
and for money paid by the plaintiff for the defendants at their re¬ 
quest ; and for money received by the defendants for the use of the 
plaintiff and for money found to be due from the defendants to the 
plaintiff on accounts stated between them. And the plaintiff claims 
$2,587.90 with interest from the 0th day of July, 1911, according to 
the particulars of demand hereto annexed. 

Second count. The plaintiff further sues the defendants for that 
heretofore by a writing dated to wit the 8th day of April, 

2 1910, the defendants contracted with the United States to 
furnish all the labor and materials necessary to construct and 

complete a certain extension to the post office building at Lexington, 
in the. State of Kentucky, according to certain plans and specifica¬ 
tions made a part of said contract, and for that on to wit the 28th 
day of June, 1910, the defendants entered into a contract with the 
plaintiff, which was in words and figures following, to wit: 

This agreement made this 28th day of June, 1910, by and Ijetween 
the Howling (Ireen White Stone Co. party of the first part, and 
Fancher & Driscoll of Canastota, N. Y. party of the second part, 
Witnesseth: 

That for the consideration hereinafter named party of the first 
part does agree to furnish all stone necessary to erect and complete 
the Post Oflice Extenhon at Lexington, Ky. according to plans and 
specifications drawn by Jas. Knox Taylor for same of first quality 
# 1 Bowling Green Stone, worked as follows: 

Material for the ashler to be sawed in sha[)e ac-cording to sizes given 
. mouldings, water table and belt course planed and broken to length 
but not joined at ends. 

To do all tooling where called for on drawings, and to cut neces¬ 
sary an*h stone for windows, also to cut dental course. 

All to be furnished F. O. B. cars Memphis Junction for the net 
sum of $4,387.90 to be paid as follows, 80% of the amt. of 

3 stone erected in building each month, and balance when 
completed. 

Signed. 

Witness—Party of the first part : 

BOWLING GREEN WHITE STONE CO. OF KY., 
By G. MacFARLANE, Jr. 

Witness—Partv of the second part: 

FANCHER ct DRISCOLL, 

By J. W. DRISCOLL, Mgn\ 

and for that thereafter to wit between Augu.st 16, 1910, and July 3, 
1911, both inclusive, the plaintiff furnished and supplied to the de¬ 
fendants all of the material and labor called for in the aforesaid con¬ 
tract in strict accordance with the terms and conditions thereof and 
completed its part of said contract in every particular and the said 
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materials and labor were ^pted by the said defendants and used 
®°“®‘™cUon of SMd extension to said post office building at 

Plaintiff further avers that said stone so de- 
liver^ by the plaintiff was erected in said building as it was deliv¬ 
ered by the plaintiff to Mid building as aforeMid and that all of Mid 
stone so delivered by the plaintiff was erected and placed in Mid 

the "‘i ‘v® : nevertheless 

the defendants have not paid the plaintiff the Mid sum of $4,387.90 

^ agreed, or any pm thereof except the sum of $1,800 as shown in 

the particulars of demand attached hereto and made a part hereof, 

altliough often requested m to do, but the said defendants have hith- 

and still refuse to pay the balance of Mid amount 

ifs\™of tstsTur- defendants the 

sum of |2,587.90 with interest thereon from the 6th day of July 

1911 according to the particulars of demand hereto annexed as a 
part hereof, besides costs. 

BYNUM E. HINTON, 

Attorney for Plaintiff, 


’ Particulars of Demand. 

****** Hi 

Fancher & Friscoll, Canastota, New York, in Account with the Bowl¬ 
ing Green White Stone Company of Kentucky, Incorporated. 

Stone as per contract June 28, 1910, shipped as follows: 


1910. 

Aug. 16. 

Stone shipment. 

Sept. 2. 

a 

tt 

Sept. 2. 

tt 

it 

Sept. 8. 

ti 

tt 

Sept. 9. 

n 

tt 

Sept. 28. 

n 

ft 

Sept. 29. 

n 

tt 

Nov. 1. 

tt 

tt 

Dec. 17. 

tt 

tt 

1911. 

Mar. 9. 

tt 

tt 

Mar. 25. 

tt 

tt 

Mar. 30. 

tt 

tt 

July 3. 

tt 

tt 


Price as per contract, $4,387.90. 


Credits. 

1910. 

Nov. 8. Check . 

1911. . 

Feb. 21. . 

Apr. 5. Note, Mar. 30/11, 60 da. without int 


$300.00 

300.00 

1,700.00 
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May 30. Note, May 30/11, 60 da. with int. 

May 30. “ . 

July 6. Check. 

July 5. 3 notes 

$400 30 da. with int. paid. 

$400 60 da. “ “ 

$500 90 da. “ 


Debits. 


1911. 

June 14. Note Mar. 30, 1911. $1,700.00 

July 26. “ May 30, 1911. 1,717.00 

Oct. 5. “ July 5, 1911. 500.00 

Dec. 18. “ May 30, 1911. 1,140.26 


1,717.00 

1,140.26 

400.00 


1,300.00 


Balance 


$2,587.90 


5 Copies of the Unpaid Promissorji Notes Mentioned in the 

Foregoing Credits and Debits. 

$1,700.00. Nashville, Tenn., Mar. 30, 1911. 

Sixty day.<« after date we promise to pay to the order of Bowling 
Green White Stone Co., of Ky. Seventeen Hundred & no/100 Dol¬ 
lars. 

FANCHER & DRISCOLL. 

$1,717.00. Lexington, Ky., May 30, 1911. 

Two months after date we promise to pay to the order of Bowling 
Green White Stone Co., Seventeen hundr^ and seventeen Dollars, 
with interest at 6%. 

FANCHER & DRISCOLL. 

$500.00. Lexington, Ky., July 5, 1911. 

Ninety days after date we promise to pay to the order of Bowling 
Green White Stone Companv Five hundred Dollars. 

FANCHER & DRISCOLL. 

$1,140.26. Lexington, Ky., May 30, 1911. 

60 days after date we promise to pay to the order of Bowling Green 
White Stone Company of Ky. Eleven hundred and Forty & 26/100 
Dollars with interest at 6% at Lexington Ky. 

FANCHER & DRISCOLL. 

6 Affidavit. ’ 

State of Kentucky, 

County of Marion, ss: 

Personally appeared before me A. L. Childress, who first being 
duly sworn upon his oath, declares and says: that he is the Secretary 
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and Agent of the Bowling Green White Stone Company, the plain¬ 
tiff named in the declaration filed herewith in said Court on the — 

1 • 1 * i ^ T I Bowling Green White Stone 

Company, is plaintiff, and F. C. Fanclier and J. W. Driscoll, trading 

under the fii™ name of Fancher & Dris<-oll are defendants, that he 
knows that the defendants in said declaration named, are not resi- 
dents of the Distnct of Columbia, and that there are debts owing to 
said defendants in said District, and further that the plaintiff has a 
just nght to recover against the said defendants what it claims in the 
declaration filed as aforesaid, viz. the sum of Twenty Five Hundred 
and Eighty Seven Dollars and Ninety Cents ($2,587.90) with inter- 
est thereon from the 6th day of July, 1911; that as such officer and 
agent of the plaintiff corporation he is cognizant of the tran.saction 
upon which the plaintiff’s cause of action in the said declaration 
against the said defendants is based; which cause of action is that on 

TT April, 1910, the defendants contracted with the 

United states to furnish all the labor and materials necessary to con- 
stnict and complete a certain extension to the post office building at 
Lexington, in the State of Kentucky, according to certain plans and 
specifications made a part of said contract, including the ma- 
7 tenals and labor furnished by the plaintiff as hereinafter 
specified; that on, to wit, the 28th day of June, 1910, the de- 
endants entered into a contract wdth plaintiff which contract was in 
words and figures following, to wit: 


This agreement made this 28th day of June, 1910, by and between 
^e ^^whn^xreen White Stone Co. party of the first part, and 
Fancher & Dnscoll of Canastota, N. Y. party of the second part 
Witnesseth: 

That for the consideration hereinafter’ named party of the first 
part does agree to furnish all stone necessar\’ to erect and complete 
the Post Office Extension at Lexington, Ky. according to plans and 
specifications drawn by Jas. Knox Taylor for same of first quality 
#1 Bowling Green Stone, worked as follows: 

Material for the ashler to be in sawed shape according to sizes given 
moulding, water table and belt course planed and broken to length 
but not joined at ends. ^ 

To do all tooling where called for on drawings, and to cut neces¬ 
sary arch stone for windows, also to cut dental course. 

All to he furnished F. 0. B. cars Memphis Junction for the net 
sum of $4,387.90 to be paid as follows, 80% of the amt. of stone 
erected in building each month, and balance when completed. 

Signed. 

8 Witness—Party of the first part: 

BOWLING GREEN WHITE STONE CO OF KY 
By J. W. DRISCOLL, Mffr. 


Witness—Party of the second part: 

FANCHER & DRISCOLL, 
By J. W. DRISCOLL, JfVr. 
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That thereafter to wit between August 16, 1910, and July 3, 1911, 
both inclusive, plaintiff furnished and supplied to the defendants ml 
of the labor and materials called for in the aforesaid contract, in 
strict accordance \^dth the terins and conditions thereof, and in every 
way completed its part of said contract, and the said materials ^ 
furnished and supplied by the plaintiff were accpcted by the defend¬ 
ants and used in the said extension to the post office building at 
Lexington, Kentucky; that the said stone so delivered by the plmn- 
tiff was used and erected in said building promptly as it was deliv¬ 
ered to the defendants by the plaintiff; that all of said stone had 
been so used and erected in said building not later than the 6th day 
of July, 1911: that notwithstanding the performance and comple¬ 
tion of the aforesaid contract by the plaintiff, the^defendants have 
not paid the plaintiff the aforesaid sum of $4,387.90, or any part 
thereof except the sum of $1,800 as shown on the particulars of de¬ 
mand attached hereto and made a part hereof, the same as if fully 
herein set forth, although payment thereof has often been requested 
from the defendants, said defendants have hitherto refused and still 
refuse to pav the balance of said amount of $2,587.90 and there is 
now due and owing from the defendants to the plaintiJT exclusive 
of all setoffs and just grounds of defense, the sum of $2,587.90 vvith 

interest thereon from the bth day of July, 1911, acceding 
9 to the particulars of demand hereto annexed as a part hereof 

l>esideB the cost of this suit. ^ ^ CHILDRESS. 


Subscribed and sworn to before me this 11th day of February, 
1914 

CARL D. HERDMAN, 

[seal.] Notary Public, Warren Co., Ky. 

My Com. expires Jan^y 28, 1918. 


Affidavit of G. Macfarlane, Jr. 

♦ ♦♦♦♦♦♦ 

State of Ky., 

County of Warren, ss: 

Personally appeared before me G. Macfarlane, Jr. V. Pr. who first 
being dulv sworn, on his oath declares and says: that he makes this 
affidavit as a witness for the plaintiff, in the declaration filed (here¬ 
with) in said court, on the — day of February, m4, vvherein Bowl¬ 
ing Green White Stone Company is plaintiff and Fancher & Gnscoll 
are defendants, and in support of the affidavit of ^ 

herewith * that he know^s that the said defendants are not residents 
of the District of Columbia and that there are debts owing to said 
defendants in said District and further, that he is acquainted with 
the business relations of the said plaintiff and defendant and knows 
that the said plaintiff has a just right to recover against the said de¬ 
fendant what it claims in the declaration filed as aforesaid, viz: the 
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sum of Twenty Five Hundred and Eighty Seven Dollars and 
10 Ninety Cents ($2,587.90) with interest thereon from the 6th 
day of July 1911 for labor and material furnished by plain¬ 
tiff to the defendants as per bill of particulars with said declaration 
filed. 

BOWLING GREEN WHITE STONE CO. OF KY 
By G. MACFARLANE, Jr., V.-FL 

Subscribed and sworn to before me this 11th day of FeVy 1914 

CARL D. HERDMAN, 

[seal.] Wamn Co., Ky. 

My Com. expires Jan’y 28, 1918. 


Affidavit of Bynum E. Hinton. 

District of Columbia, ss: 

Personally appeared before me Bynum E. Hinton, who first being 
duly s^^orn upon his oath, (le(*lares and says; that he is the attorney 
of the Bowling Green White Stone Company of Kentucky, the plain¬ 
tiff named in the declaration filed herewith in said Court on the_ 

day of Feb., 1914, wherein the said Bowling Green White Stone 
Company is plaintiff and F. C. P'ancher and J. W. Driscoll, trading 
under the firm name of Fancher & Driscoll are defendants; that he 
is acquainted with the business relations of the said plaintiff and the 
defendants and knows that the said plaintiff has a just right to re¬ 
cover against the said defendants what it claims in the declaration 
filed as aforesaid, namely the sum of Two Thousand Five Hundred 
and Eighty Seven Dollars and Ninety Cents ($2,587.90) 
11 with interest thereon from the 6th day of July, 1911, for 
labor and materials furnished by plaintiff to the defendant® 
as per bill of particulars filed with said declaration, that he knows 
further that the said defendants, F. C. Fancher and J. W. Driscoll 
are not residents of the Di.strict of Columbia and that there are debts 
owing to said defendants in said district. 

Deponent further says upon information and belief that on, to 
wit, the 8th day of April, 1910, the defendants contracted with the 
United States to furnish all the labor and materials necessary to 
constnict and complete a certain extension to the post office building 
at Lexington in the State of Kentucky, according to certain plans 
and specifications made a part of said contract including the mate¬ 
rials and labor furnished by the plaintiff as hereinafter specified; 
that on, to wit, the 28th day of June, 1910, the defendants entered 
into a contract in writing with the plaintiff, which contract was in 
words and figures as set forth in the aforesaid declaration, which 
declaration is made a part hereof the same as if fully herein set forth. 
That thereafter, to wit, between August 16, 1910, and July 3, 191l| 
both inclusive, plaintiff furnished and supplied to the defendants 
all of the labor and materials called for in the aforesaid contract, in 
stnct accordance with the terms and conditions thereof and in every 
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way completed its part of said contract, and the said materials so 
furnished and delivered by the plaintiff were accepted by the defend¬ 
ants and used in the said extension to the post office building at 
Lexington, Kentucky; that the said stone so delivered by the plaintiff 
was used and'erected in said building promptly as it was 
12 delivered to the defendants by the plaintiff; that all of said 
stone had been so used and erected in said building, not later 
than the 6th day of July, 1911; that notwithstanding the perform¬ 
ance and completion of its part of the contract by the plaintiff as 
aforesaid the defendants^have not paid the plaintiff the aforesaid 
and agreed sum of $4,387.90 or any part thereof except the sum of 
$1,800 as shown on the i>articulars of demand attached hereto and 
made a part hereof, the same as if fully herein set forth, although 
payment thereof has often been requested from the defendants, said 
defendants having hitherto refused and still refuse to pay the balance 
of said amount of $2,587.90. Deponent further says that the de¬ 
fendants gave to the plaintiff on account of their indebtedness to the 
plaintiff as aforesaid, their promissory notes as shown on the afore¬ 
said particulars of demand, that is to say, as follows: 


Note, Mar. 30/11, 60 das. without int. $1 700 

May 30/11, 60 das. with “ . 1717 

“ May 30/11, 60 das. with “ . 1^140.26 

“ July 5,30 das. wuth “ . ^4Q0 

“ July 5, 60 das. “ “ . 400 

July 5,90 das. “ “ . 500 


That although said promissory notes were duly presented when 
and as they became due, defendants failed and refused to pay said 
notes or any of them or anything on account of any of them, except 
the two notes of $400 of July 5, 1911, due for 30 and 60 days 
respectively, which said two notes were paid in full. 

Deponent further says that the remaining notes aforesaid have 
never been paid by the defendants or anyone else neither has there 
been anything paid on account of any of said notes, and that 
13 the plaintiff is still the owner and holder of said notes, and 
the same are now in the posvsession and control of deponent 
as attorney for the plaintiff. 

Deponent further says that by reason of the foregoing there is 
now due and owing from the defendants to the plaintiff exclusive 
of all set offs and just grounds of defense the sum of $2,587.90 with 
interest thereon from the Hth day of July, 1911, according to the 
particulars of demand hereto annexed as part hereof, besides the cost 
of this suit. 

Deponent further says that heretofore to wit on the 22nd day of 
Dec., 1913, the United States paid to Fred B. Rhodes a resident of • 
the District of Columbia, the sum of $6,047, being the balance found 
due from the United States to the aforesaid defendants, F. C. Fancher 
and J. W. Driscoll, on their said contract dated, to wit, April 8, 
1910 for construction of extension to the Post Office building at 
Lexington, Ky.; that said Rhodes collected and received said $6,047 
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fn*fFancher & Dnscoll and iweipted for the same as attomey- 

and has not paid the same over 
to said handier i Driscoll or to their order but at this time holds 
the said sum or the greater part of it in the District of Columbia 

BYNUM K. HINTON. 

Subscribed and sworn to before me this 16th day of Feb 1914 

JOHN R. YOUNG, CUrk’ 

By A. W. LEVENSALKR, 

Ass't CVk, 

14 In the Supreme Court of the District of Columbia. 

Filed Feb. 16, 1914. J. R, Young, Clerk. 

I 

At Law. No. 56647. 

Bowling Green White Stone Company of Ky., a Corporation 

Plaintiff, ^ 

VS 

F. C. Iancher and J. W. Driscoll, Trading under the Firm Name 

of h anchor & Driseoll, Defendants. 

Know all men by these Presents, That we. Bowling Green White 
Stone Company ot Kentucky, as principal, and National Surety 
Company, ol New \ork N. Y., as surety, are held and firmly bound 
unto the aliove-nanied h. C. hanchor and J. W. Driscoll, co-partners 
trading as handier & Dnscoll in the full sum of Six Thousand dol¬ 
lar to be paid to the said Fancher & Driscoll their executors ad¬ 
ministrators, successors or assigns. To which payment, well’and 
truly to be made, we bind ourselves, and each of us, jointly and 
severally, and our and each of our heirs, executors, administrators, 
successors, and assigns, hrmly by these presents. Sealed with our 
^als, and dated this .sixteenth day of February, in the year of our 
Lord one tliousaiia nine hundred and fourteen 

Whereas, The above-named Bowling Green White Stone Company 
has sued out a writ of Attachment against the lands and tenements 

pods chattels, and credits of the said defendant found in the Dis^ 
trict of Columbia. 

Now, therefore, the condition of this Obligation is such, That if 
the above-named Bowling Green White Stone Company shall make 
good to the said defendant all costs and damages which he mav 
sustain by reason of the wrongful suing out of said Attachment 
then this obligation shall be void; otherwise the same shall be and 
remain in full force and virtue. 

[seal.] bowling GREEN WHITE STONE CO 

OF KY., 

By N. L. CHILDRESS, Sec’y-Treo). [seal 1 
NATIONAL SURETY CO ^ 

By W. H. RONSAVILLE, ’ 

2 _ 274 q Attorney-inr-Fact. [seal.] 
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Sealed and delivered in the presence of— 

Witness: 

CHAS. T. CHAPMAN. 

Approved the 16" day of Feb^y, 1914. 

J. R. YOUNG, Clerk, 

By A. W. LEVENSALER, 

Assistant Clerk. 


Interrogatories in Attachment. 

(To be Answered by Garnishee.) 

Filed March 13, 1914. 

« « * 

Notice. 

To Fred B. Rhodes, Garnishee: 

You are required to answer the following interrogatories under 
oath, within ten days after service hereof. And should you neglect 
or refuse so to do, judgment may be entered against you for an 
amount sufficient to pay the plaintiff’s claim, with interest and costs 
of suit. 

BYNUM E. HINTON, 

Attorney for Plaintiff. 

Interrogatories. 

1st. Were you at the time of the service of the writ of attachment, 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the 
defendants? If so, how, and in what amount? 

Answer. No. 

2d. Had you, at the time of the sendee of the writ of'attachment, 
sensed herewith, or have you had, between the time of such service 
and the filing of your answer to this interrogatory, any goods, 
chattels, or credits of the defendants in your possession or charge? 
If so, what? 

16 Neither at the time of the sendee of the writ of attachment,- 

nor at any time since such sendee, have I had any goods, 
chattels, or credits of the defendants in my possession. I further 
say on oath, that on or about the 27th day of Feb. 1912, the defend¬ 
ant, the firm of Fancher and Driscoll became financiallv involved 
in connection with.the construction of the United States Buildings 
at Paris, Kentucky, and Lexington, Kentucky. That at that time 
the Paris Building was practically completed, and the Lexington 
Building was about seventy-five per cent completed. That by reason 
of the financial embarrassment of said company, and by further 
reason of the fact that the said company owed large sums of money 
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w JunaWMo constwction of both buildings, the said firm 

ini? At thl P with the construction of the Lexington Build- 

exf^ntpAl Company, which had 

in^ nffii^t "fflcial bond, covering the construction of the two build- 
ngs, affiant proceeded to complete the said buildings and to settle 
pO far as possible, with creditors who had furnished labor and mate¬ 
rial in connection with the construction of these buifdings to 
the suspension of the work, and in order to protect K’lf in the 
payment of any bills contracted by himself took a power of atton!ev 
from Fancher and Driscoll to collect any moneys^Xch St bZ 

hTaSto ®'' Afflanffurth:? sho£‘that 

n amon to fi Lexington work was not sufficient 

the fl°I ^ ^ in view of 

17 nroZi eHr nhr® f-™ "'■ and Driscoll to meet its 

promises or obligations in connection with these two con- 

wonI<f .™®if’ *1® ^nnnd it difficult to secure persons or firms who 
f labor or material without the personal guarantee of 

Affiant further states that he has received the following sums of 
money in connection with the construction of the said buildings: 

From the United States Treasury Department there was 
a balance due on the Pans, Ky. job of. «4 ou 72 

?n°co Illinois Surety Comjiany to assist ’ 

in completion of Lexington job. 4 000 Oft 

Amount received from the United States Treasury'De- ’ 
partment in connection with the Construction of the 

job . Jgggg 

$26,383.76 

Affiant further shows the following statement With regard to ex¬ 
penditure of such sums received: ^ 


To amount paid out in settlement of claims and com¬ 
pletion of building.. «17 ftoe: 09 

To arnouiit of judgment rendered againsTUred ' B. 

Rhodes by B. .J- Pillow, m connection with the con- 
stniction of said building. ^ 325 69 

b/i5rj‘,,tc.'Cs£r' 

To amount of fee of Fred B. Rhodes, in connection with 
the completion of said building, and the settlement of 
claims . 

To balance remaining on hand..... 2 232 15 


$26,383.76 
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18 In addition to the above, the Illinois Surety Company has 

advanced the sum exceeding eight thousand dollars ($»,- 
000 00), arising in connection with the pi^'ment of claims growing 
Zt of he construction of the building at Pans, Kentucky. 

Affiant further states that out of the balance remaining on hand 
he has personallv agreed and obligated himself to pay the o^ 
■toOlftO!). which'is in excess of the amount he now holds, and that 
in View of the fact that he has personally expended or obligated him¬ 
self to expend a sum in excess of the amount remaining due p 
the Lexington Building at the time he undertook pponally to com¬ 
plete the^id building, that the said funds in his hands are not 
siibiect to attachment bv anv creditor of Fancher and Dnscoll, who 
mav have furnished lal’ior of material in connection with either the 
Paris or Lexington jobs, prior to his undertaking the construction 

of the said buildings. FRED B. RHODES. 

Subscribed and sworn to before me this 9th day of March, A. D. 

, 1 HENRY A. BAKER. 

[SEAL.J 

19 In the Supreme Court of the District of Columbia. 

At Law. No. 56647. 

Bowling Grekx White Stone Company ok Ky., a Corporation, 

Plaintiff, 

VS. 

F C Fincher and .1. W. Driscoll, Trading under the Firm Name 

of Fancher & Driscoll, Defendants. 

The President of the United States to the Marshal for said District, 
Greeting: 

Yon are herebv commanded to attach, seize, and take into your 

CHS JvX defendants- lands and tenements, proper^ and credits 

which'shall be found in this District, to the value of $2.o8/.9(L with 
interest from .Tiilv 9, 1911, being the amount of the plaintiffs de¬ 
mand against the defendants, as .shown by the 

ported and filed, and claimed in the declaration : and the further 
win of $'>0, for the costs and charges which mav accrue in the prem¬ 
ises- and the same, so attached, safely keep, subject to tbe orders o 
the Court, unless the defendants or the 

he propertv is attached, deliver to you, to be filed herewith, his 
undertaking, with sufficient surety or sureties, to abide by and per¬ 
form the judgment of the Court in relation to P^P®/'-’- 
should vou attach the defendants’ property or credits in the posses¬ 
sion of ‘anv other person or persons than the defendants you shall 
notify such person or persons of such seizure by virtue of this M nt 
ofVttachmeffi,, and serve a notice upon him or them, ^ well as on 
^d d^endante, to appear in said court on or before the twentieth 
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day, exclusive of Sundays and legal holidays, occurring after the 
service of said notice, to show cause, if any there be, why the prop¬ 
erty or credits so atUuiied should not he condemned and execution 
thereof had. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the Hi" dav of F>b’v, A. D. 1914. 

J. R. YOUNG, Clerk, 

[seal.] By A. W. LEVENSALER. 

Assistant Chrk. 

Notice. 

Feb\ 16, 1914. 

To F. C. Fancher and J. W. Driscoll, Defendants; Fred R. Rhodes, 
Garnishee: 

You are hereby notified to a])pear in the Supreme Court of the 
District of Columhia on or before the twentieth day. exclusive of 
Sundays and legal holidays, after service hereof, and show cause, if 
any there be, why the proj^rty, credits, of the said defendant, seized 
by virtue of the foregoing Writ of Attachnient in the hands of Fred 
B. Rhodes, Garnishee, (of which seizure the said Garnishee is hereby 
notified), should not be condemned and execution thereof had. 

AULICK PAT.MER, 

a. S. Marshal. 

C. R. S. 

[Endorsed:! No. 56647. At Law. Bowling Green White Stone 
Co. vs. F. C. Fancher et al. Writ of Attachment, etc. Issued Feb’y 
16, 1914. Returned-, 190-. 


Marshal*s Return. 

Attached as per schedule herewith and served defendant with a 
copy of this Writ and Notice prescribed by Section 446 of the Code. 


-, 190-. 

Attached credits, property of the defendant-, in the hands of Fred 
B. Rhodes. Garni.ehee, and sened said garnishee and defendant with 
copies of this Writ, Rules of Court, Interrogatories, and the Notices 
prescribed by Sections 446 and 456 of the Code. 


Defendant not found. 


P^b"y 16, 1914. 

AULICK PALMER, 

U. S. Marshal, 

C. R S. 
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20 Traverse of Plaintiff to Answer. 

Filed March 14, 1914. 

♦ 4c 4c 4i 

Now comes the plaintiff, Bowling Green White Stone Company 
of Kentucky, by counsel and for traverse to the answer made by 
garnishee, Fred B. Rhodes, to the interrogatories in the attachment 
herein sixys: 

First. The plaintiff denies that the United States Post Office build¬ 
ing being constructed by Fancher & Driscoll at Lexington, Ky. was 
only alxait 75% completed in February, 1912, when the siiid Fred B. 
Rhodes undertook the completion of the siime, and says the fact to 
be that said building was at that time H2% completed. 

Second. The plaintiff denies that the said Fred B. Rhodes had 
paid to himself at the time of the service of this attachment a fee of 
$5,000 out of the moneys in his hands received from the United 
States Government on account of the two said contracts of Fancher 
& Driscoll or that he had at that time or has now any claim against 
said Fancher & Driscoll for a fee of $5,000 or any sum whatever in 
connection with the CDinpletion of the two said post office buildings 
or the settlement of the claims for labor and materials furnished to 
said buildings prior to the suspension of work thereon. 

Third. The plaintiff denies that the balance remaining in the 
hands of said Fred B. Rhodes belonging to said Fancher & Driscoll 
amounts to only $2,232.15, but says the fact to be that there is now 
in the hands of said Fred B. Rhodes, belonging to said Fancher & 
Driscoll a balance of $8,557.84. 

B. E. HINTON, 

Attorney for Plaintiff. 


21 Supreme Court of the District of Columbia. 

Tuesday, March 17, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

Upon motion of Attorney for plaintiff and the Court being ad¬ 
vised in the premises, it is by the Court this 17th day of March, 1914, 

Ordered that Fred B. Rhodes, garnishee herein, be, and he is 
hereby required to appear in this Court at 10 o’clock A. M. on Fri¬ 
day, March 20, 1914, prepared to answer any proper questions of 
the plaintiff or the Court with raspect to funds in his hands alleged 
to belong to the defendants F. C. Fancher and J. W. Driscoll, co¬ 
partners trading as Fancher and Driscoll. 

By the Court, 

JOB BARNARD, Justice. 
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Motion. 

Filed March 20, 1914. 


Now comes plaintiff by counsel and moves this Honorable Court 
, io”• condemnation against Fred B. Rhodes, garnishee, 
lor {t)2,oo/.j0 with interest thereon from the 6th day of July, 1911 

oo proceedings, on the return filed by said 

ZZ Kilodes to tlie writ of garnishment issued out of this Court 

k February, 1914, and the testimony given 

before the Court on the 20th day of March, 1914. 

B. E. HINTON, 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Friday, March 20, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 


Now comes here the plaintiff by its Attorney B. E. Hinton Es- 
quH*e, and 1. B. Rhodes, Garnishee in this cause who submits him¬ 
self to an oral examination as ordered on the 17th day of March 


Affidavit of Non-residence. 

Filed April 8, 1914. 


Bynum E. Hinton, being duly sworn, according to law, deposes 
and says that he is the attorney for the plaintiff in the above entitled 
cause; that the defendants, F. C. Fancher and J. \V. Driscoll are non¬ 
residents of the District of Columbia, being residents of the State of 
New York, that process against said Fancher & Driscoll issued 
23 m this cause has been returned by the Marshal of the District 
of Columbia ‘hiot to be found.” 

BYNUM E. HINTON. 

Subscribed and sworn to before me this 8" day of April, 1914. 

JOHN R. YOUNG, Clerk, 

By A. W. LEVENSALER, 

Ass^t CVk. 
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Supreme Court of the District of Columbia. 

Friday, April 17, 1914. 

Ses^^ion resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

♦ ♦♦♦♦♦♦ 

This cause coming on to be heard upon tlie motion in open Court 
of idaintilf by iU< Attorney l^ynum K. Hinton, Esquire, for judg¬ 
ment of condemnation, the siime having heretofore been made and 
submitted to the Court, it is considered that said motion he, and the 
same is hereby overruled. 
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Motion for Judgment of Condemnation. 


Filed May 28, 1914. 

« 

Now comes plaintiff by counsel and moves tliis Honorable Court 
for judgment of condemnation against Fred B. Rhodes, garnishee, 
for $2,587.90 with interest thereon from the Oth dav of Julv, 1911, 
and the costs of these proceedings, on the return filed by said Rhodes 
to the writ of garnishment issued out of this Court on the 10th day 
of February, 1914, and the testimony given lx?fore the Court on the 
20th day of March, 1914. 

B. E. HINTON, 

Attorney for Plmntiff. 


Fred B. Rhodes, Esq., Garnishee, Riggs Building, Washington, 
D. C.: 

^Plea.se take notice that the foregoing motion will he ])resented to 
the Court at 10 o’clock A. M., Fridav, Mav 29. 1914. 

B. E. HINTON. 


25 Supreme Court of the District of Columbia. 

Thursday, June 4, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

♦ « 4c * 

Now come here as well the plaintiH' by its Attorney B. E. Hinton, 
Esquire, as Fred B. Rhodes, Esquire, Garnishee, by Paul E. Crome- 
lin, Esquire, his Attorney, and this cause coming on for hearing 
upon the motion of the plaintiff* for judgment on publication and 
condemnation of credits attached in the hands of the Garnishee, and 
said Garnishee having submitted to an oral examination in open 
Court touching the credits so attached, after argument of counsel 



bowling green white stone CO., iC. 1- 

Gar¬ 
ths recoveryXrn^SVa; £ 

in response to tlie publication, it is coii<ider£ t£ tb^ * 
judgment on its nublic'Uinn ..n.i . • " ,plaintitt have 

. Therefor i/TcSma 

interest of tlie defend-mt^ in ^ juaintih recover against the 

thousand five hundred and eiabtv wv " **j*‘|[‘h‘^d the sum of Two 

(12,587.90) with iXst U,SC.rih£- r.“'^ 

together with its costs of suit toX • xed 

fution thereof against so much of tlie JrediN of^ u“''® 

26 much thereof as may t i,eces£v“.frri ' ‘k'*' ^ 

J*.??!:? reS “,'i» s."; °V'"' 

SrCCis '«»ai„‘';L'”r„ r, 

Memoranda. 

June 27, 1914.—Supersedeas Bond $4 000 00 wifn q 

Southern 

tended to July 28th, loi^X^sivi ““‘t* hie record ex- 

re,im^xf^ulcdVA'^t/^d'i'Sl^^^ ‘'-'-•■16 Of 

re..Ke1£d\li7£:::t ‘ur;S‘i; a/;r ‘pt of 

24:\"^14,’ inelJsiJl’~'^'"“' ^"’'‘oodod to August 

27 Supreme Court of the District of Columbia. 

CJ . Monday, August 24th, 1914 

s£i”juT^pJIrnT" “ H»" W.na.Il P. 

•****. 

^ ♦ 

Comes now the plaintiff and as well the garnishee Fred R Rh.,t 
by their respective attorneys of record- whprpimnn fn 
ceptions taken at the trial on the issup^i’in qh ^ vP ' 
mitted to the Court and nraved to Kp «* herein is sub- 

nunc pro tunc, whkh is noXCml!; acXSv'don^^'^k”' 

the motions filed July 15th, and^Aueust 24th ^iQi'a ^f'®''0“Pon, 
severally overruled. August 24th, 1914, are hereby 

3—2740a 
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Amgnments of Error. 

Filed August 25, 1914. 

♦ ♦♦♦♦♦♦ 

The appellant for error assigns the following: 

1. The court erred in holding that the garnishee was liable for 
any money to Fancher and Driscoll or the plaintiff. 

2. The court erred in holding that the garnishee had any money 
in his hands belonging to Fancher and Driscoll. 

3. The court erred in holding that under the law the garnishee 
did not have a right to hold the money in his hands in liquidation 

of his own claim for fees for services rendered. 

28 4. The court erred in holding that the garnishee had no 
right to hold the funds in his hands to protect himself upon 

suits which had been filed against him, as shown in the testimony. 

5. The court erred in holding that the garnishee had no right to 
hold the funds in his hands to protect himself against claims for 
which the garnishee was liable by reason of having personally bound 
himself therefor. 

6. The court erred in holding that under the law any money the 
garnishee had in his hands could have been recovered by Fancher 
and Driscoll. 

7. The court erred in entering a judgment of condemnation for 
the plaintiffs. 

8. The court erred in not holding any funds in the hands of the 
garnishee growing out of this contract belonged to other persons not 
parties to the suit and that the garnishee had the right to hold the 
fund to protect himself against liabilities for claims which he had 
guaranteed and possible liability by reason of suits already filed. 

9. The court erred in entering judgment of condemnation against 

the garnishee. . ^ • i 

10. The court erred in entertaining the second motion for judg¬ 
ment of condemnation after having previously overruled a motion 
for condemnation, thereby relieving the garnishment. 

11. The court erred in not dismissing the entire proceeding as 
being without jurisdiction, owing to the insufficiency and amount 

of the attachment bond. 

29 12. The court erred in not holding that as the fund in 
question had been derived from work which had been done 

at the request of Fancher and Driscoll, together with the Illinois 
Surety Company and that as the Illinois Surety Company had ad¬ 
vanced more money than in the hands of the garnishee, that the 
garnishee was entitled to reasonable compensation out of the fund 
for work performed by the garnishee personally, and the balance, if 
any, belonged to the Illinois Surety Company. 

H. WINSHIP WHEATLEY, 

AWy for Fred B, Rhodes. 
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Designation of Record. 


Filed August 25, 1914. 


The Clerk of the Court will please include in the transcript of 
record^^ the following papers and orders in the above entitled cause: 

1. Declaration filed February 16, 1914, and supporting affidavits 
in attachment. 

2. Attachment bond, and order approving the same, showing the 

amount of same. ^ 


attachment and interrogatories issued February 16, 
1914, and Marshal’s return of same. 

4. Answer of Fred B. Rhodes, the garnishee, filed March 13,1914 

5. Traverse of answer of garnishee filed March 14, 1914. 

x/r ^ appear for oral examination entered 

March 1/, 1914. 


/. Motion for judgment of condemnation filed March 20 
1914. 


Cral examination of garnishee, set forth in Minutes 60, 
page 40. ’ 

9. Affidavit of non-residence of defendants, filed April 8, 1914. 

10. Order over-ruling motion for judgment of condemnation en¬ 
tered April 17, 1914, minute 60, page 78. 

11. Motion for condemnation filed May 28, 1914. 

12. Judgment entered June 4, 1914 and judgment of condemna¬ 
tion of same date, minute 60, page 125. 

13. Appeal noted in open court by garnishee, June 4, 1914, and 
order fixing supersedeas bond. 

15. Memorandum of appeal bond approved. 

16. Time to submit hill of exceptions and file transcript of record 
entered July 17th. 

17. Order of July 28, 1914 extending time to submit bill of ex¬ 
ceptions and file transcript. 

18. Order extending time to submit bill of exceptions and file 
transcript. 

^ 19. Order of Augii.st 11 extending time to submit bill of excep¬ 
tions and file transcript. 

20. Order of August 19th extending time to submit bill of ex¬ 
ceptions. 

21. Order making bill of exceptions of record and signing the 
same. 


22. Bill of Exceptions. 

23. Assignments of error. 

24. This designation. 

H. WINSHIP WHEATLEY, 

Attorney for Oarnishee. 
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31 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Yoiinc:, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the fore^roinj? paj^es numbered from 1 to 
30, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcri]>t, in cause No. 56047 at Law, wherein Rowling 
Green White Stone Company, of Kv. a corporation, is Plaintiff and 
F. C. Fancher and J. W. Driscoll, tradinjj under the firm name of 
Fancher Driscoll, are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimonv whereof, T hereunto sub.^cribe mv name and affix 

' #/ 

the seal of .«aid Court, at the City of Washinfd'On, in said District, 
this 31st day of August, 1914. 

[Seal Supreme Court of the Di.^trict of Columbia.] 

J. R. YOUNG, Clerk, 

By FRED. C. OUONNELL, 

Assistant Clerk. 


32 In the Supreme Court of the District of Columbia. 

No. 56647. 

Bowling Green White Stone Company of Kenti^cky, Plaintiff, 

vs. 

F. C. Fancher and J. W. Dris(’oll, Trading under the Firm Name 
and Style of Fancher Driscoll, Defendants. 

Bill of Exceptions. 

Be it remembered that this cause came on for hearing and trial 
before Mr. Senior Justice Barnard, of the Supreme Court of the 
District of Columbia, upon motion of the plaintiff for judgment of 
condemnation of the a.«.'>^ets attached in the hands of the garnishee, 
Fred B. Rhodes, there were present on behalf of the plaintiff, B. E. 
Hinton, Esq., and on behalf of the garnishee Paul B. Cromelin. 
There was no one present on behalf of the defendants. 

Thereupon plaintiff to maintain the issue on its part joined with 
the garnishee called as a witne.^y Fred B. Rhodes the garnishee wffio 
being first duly sworn testified on direct examination as follows: 
That he wTote the followdng letter to the plaintiff: 
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“Law Offices of Fred B. Rhodes, Paul B. Cromelin, Henry A. Baker. 

Riogs Building, Washington, D. C., Februan' 2 1914 
Bowling Green White Stone Company, Nashville, Tenn. 

von advi.se me the exact amount which 

you now claim to be due in connection with the Lexington contract 
for the firm of Fancher and Driscoll. ' contract 

“Ul ‘‘ertain deductions made by the Government the 

• -I final payiwnt on this job only amounted to $6,047.00, which 

is only sufficient to pay sixty cents on the dollar. 

„-:ii accept a sum in approximately this amount 

vour eTrliest"^ ' me in regard to this matter at 

your earliest convenience. 

Very truly yours, 

FRED B. RHODES.’^ 

V itness further te.^^tified that this letter was written to all of the 
creditors of the firm of Fancher and Driscoll on the Lexington iob 
\\ itness estimated roughly that the total indebtedness of the defend- 
ants on this job was about fifteen thousand dollars; that witness 
recalls that (counsel for plaintiff saw him after receipt of above letter 
and) he told eoun.sel for the plaintiff, “that the surety company 
' ‘'"bil'ty- but that I (witne.ss) was'offering to 

fin bed Mr™ the dollar because I (witness) had 

money of Fancher & Driscoll and that the SuretvMmpany would 
not admit any connection with it? A. T am not sure but I told you 
it was money of Fancher & Driscoll. ^ 

Q. Didn’t you argue with me, here in this Court, one dav that 

nanVde ' d ."f/an^-ber and Driscoll; that the surety’com- 

n ® .T*! r babihty on it and would not have anything to do 
with It; that it wa.s good money and I had better accept it^ A I 
told you the .surety’ company would not admit its liability. I never 
k:!;! *bal they denied their liability, but they would not admit lia- 

IT to give me the impression that this was 

hancher cfe Driscoll money that you were spending and not the money 

of the Surety Company? A. T may have given vou the im- 
d4 pression that it was Fancher and DriscolLs money^^_ 

T I attempt to give me that impression? A. 

1 don t know that I gave it to you. You may have gotten that im¬ 
pression from the fact that I told you that the Surety Company 
would not admit liability because the work had been delayed a year 
I was trying to settle for the Surety Company on the basis of sixty 

^ trying to settle all of these claims. 

Q. Ihe Surety Company had instructed you that in your dealings 
you were to be careful not to commit them to any admission of 
liability? A. They did. 
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Q. And throughout all your dealings you were careful not to 
commit them to any admission of liability? A. Yes sir, I have 
been. I have been veiy^ careful not in any way to admit their lia¬ 
bility on that building. 

Q. It was not your idea, in trying to induce me to accept sixty 
cents on the dollar, to create the impression that I was not likely to 
get any more, because of the fact that the Surety Company refused 
to admit its liability? A. I think I was trying to convince you it 
would be better for you to take the sixty cents. 

Q. For the reason that the Surety Company did not admit its 
liability and whatever money was left of Fancher & Driscoll’s would 
be divided up between the creditors and this w'ould be all that they 

would get- A. 1 didn’t divide it up on the basis of sixty cents 

on the dollar. I wa.sn’t able to get any of the creditors to take that. 
I hadn’t paid out any money on that basis. I was trying to get 
them to agree to it. 

Q. You were holding out the idea that it was Fancher & Driscoll 
money and not Illinois Surety Company money and that the 
35 Illinois Surety Company would have nothing to do with it. 

A. I said the Illinois Surety Company would not have any¬ 
thing to do with it. 

Witness identified the following as his power of attorney from 
Fancher & Driscoll: 

“Know all men by these presents, That Fred C. Fancher and 
James W. Driscoll, trading as Fancher & Driscoll, a co-partnership 
of the City of Canastota in tlie State of New’ York, have made, con¬ 
stituted, and appointed, and by these presents, do make, constitute 
and appoint Fred B. Rhodes, of Washington, D. C., our true and 
lawful attorney for us and in our name, place and stead, to endorse 
and collect checks draw n in our favor by any disbursing officer of 
tlie United States for whatever account giving and granting to our 
said attorney full power and authority to do and perform all and 
every act and thing whatsoever requisite and necessary to be done 
in and alnnit the pi-enihes, as fully to all intents and purposes as w’e 
might or could do if personally present at the doing thereof, with 
full power of substitution and revocation, hereby ratifying and con¬ 
firming all that our said Attorney, or his substitute, may or shall 
lawfully do or cause to be done by virtue hereof. 

In testimony w’hereof, we have hereunto set our hand- and seal- 
this eighteenth day of January, A. D. 1912. 

FANCHER & DRISCOLL, [seal.] 
FRED C. FANCHER, [seal.] 

J. W. DRISCOLL.” 

Thereupon witness testified that “This power of attorney I forced 
them to sign to prevent them from getting any more money if I 
went ahead and finished the job. I wouldn’t go ahead and finish 
it until the Illinois Surety Company gave me the power of attorney 
to collect any bills.” That the eight thousand dollars spoken of in 
garnishee’s answer was paid out on the Paris job by the Surety 
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(^mpany directly and not through witness, and none of that eight 
thousand dollars was put in witness' account but witness did receive 
$4,014.72 balance on the Paris job, and he put this into the account 
of the Lexington job. 

Witness further testified regarding the Pillow judgment which 
was listed in his answer, that the Illinois Surety Company advised 
him to take these assignments in the name of a third party and he 
employed Pillow, a practical builder, to go with witness to 

36 Lexington and^ arrange settlement of certain claims against 
Fancher & Driscoll; that he employed Pillow for six weeks 

at the rate of ten dollars per day and agreed that anything in addi¬ 
tion to this amount that might be left over he might have half of 
it; that it subsequently developed that there was a shortage of $500 
in Pillow’s account, and witness discharged Pillow and filed suit for 
the $500; that Pillow admitted the liability of $500, but claimed 
that by reason of his discharge he had been prevented from earning 
some $2,000 by witness, and that he (Pillow) filed suit against wit¬ 
ness for $2,000 and has gotten judgment against witness for that 
amount twice; that witness received from the Illinois Surety Com¬ 
pany $4,000 shown in the statement annexed to his answer about 
six or seven weeks after the beginning of the work which was in the 
early part of 1912; that this money was spent in finishing the work 
(and settling claims; but mainly for finishing the work); that there 
were a large number of attachments for material in the depot at 
Lexington, and witness had to release these attachments before they 
could get material to go ahead with the job; that witness sent two 
thousand dollars of that four thousand dollars to Pillow with which 
to pay off the payroll; and did not use any of the first two thousand 
dollars to pay off claims of persons who furnished labor and material; 
that witness subsequently paid off the claims which arose prior to 
the suspension of the work. 

“Q. When this attachment was sened on you what claim, if any, 
had you made at that time for your fee in connection with this work? 
A. My impression is that at that time I had submitted an offer to 
the Illinois Surety Company on the basis of $2,200. Instead of ac¬ 
cepting it they wrote back and said they would let me know whether 
they would accept it or not later. I immediately wrote back 

37 and said if there was any question coming up about it that 
my fee would be $5,000. 

Q. When did you write them later? A. I think that was as soon 
as you told me that they had refused to pay these other bills. 

Q. That was after this attachment was filed? A. Yes, sir. You 
had told me that they would not pay the bills that I was’personally 
liable for and I told them that if there was any question about ac¬ 
counting in regard to my salary that it would be on the basis of 
$5,000—on the basis of 20 per cent of the amount expended. 

Q. Had you not really increased your fee to $5,000 before I told 
you that? A. I think not.” 

Q. Did you not first determine to make your fee $5,000 one even¬ 
ing just after you had returned from Chicago when I saw you in 
your office? A. Yes, sir; that is true. 
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Q. Did you not tell me when T came into your offieo that day that 
you were trying to think of ^ome way to beat the Illinois Surety 
Company? A. You mean beat them in the case I had? I certainly 
did. If you mean by winning the case—and 1 hope that is what 

you refer to—I would do anything 1 could- 

^ (^ Did you use the exiu-cssion “l>eat the Illinois Surety Com¬ 
pany”? A. I don’t think I used that expression. 1 told you before 
we came to Comt what 1 said. 1 .'^aid I would certainly try to win 
that case in every way possible. 1 tlauight we both agreed on it that 
I should, at that time. 


Thereupon willies'^ testitied that he telephoned to Thomas H. 
Melton, who had been President id" the Builders As.'^ociation and 
asked him what he would charge to finish a job like the Lexington 
job, exclusive of any legal work, and .\Ielton said $.>,000: that 
38 this was before counsel for the ])laintilf Inul spoken to witne.ss 
about this matter; that “When 1 (witne.'i^) submitted the fee 
to the Illinois Surety Company originally 1 told them that I had sub¬ 
mitted this matter to three builders and that the lowe.'t any of them 
had said was $*2,2(K), and that was based on the building work alone 
and not on any legal work;’' that the amount .'<pent by the witness 
in com])leting the building was »j'2().2)S3, but witne.ss hopes that 
$1,325 of that amount will come back in tlie Pillow case; that there 
is still out.'^tanding bills for painting amounting to $2,000, plumbing 
$1,800, Alli.^on $0)00, and (he Otis Klevator Company $200 for work 
done under witness’ supervision. 

Q. Those claims are in addition to the amount shown as having 
been paid out in this statement? A. 5 es. 

The CoI’Rt; Are those claims .<till due those ]>eople? 

The Witness; Yes. 

The Coi'rt; Who is going to pay them? 

The Witness: I was hoping that the basis of sixty cents on the 
dollar could juiy them all. I am only per.<onally responsible—the 
Fuller Com])any is willing to look to the Surety Com[)any, and I am 
personally resjumsihle for the Ahern Plnmhing Comj)any. That 
contract was made direct with me: the Oti.- Elevator Comi)any and 
a man by the name of Alli.-on. who was the l>oss carpenter there 
under me. These men made contracts direct with me. I had asked 
the Surety Comj)any to pay these off in full l>efore any debts were 
paid such as the Bowling (Ireen White Stone Company, which debt 
occurred in the early part of the building. 

The Court; Their claim is $3,000? 

Mr. Hinton: Yes. 

The Witness; Mr. Hinton should look to the Surety Company 
for that. I have nothing.to protect me- 


By Mr. Hinton: 

39 Q. Yet you were working for them and assumed their 

obligations merely as their employee without any profit com¬ 
ing to you out of the job? A. If you mean by profit that I was not 
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to receive anything, that is correct. I wasn’t to receive any per¬ 
centage^ of profit, but I wa.^ to receive a fee for niv services. 

Q. on were not an independent contractor- A. (Interpos¬ 

ing.) I was an independent contractor in finishing that building. 

Q. Is it not a fact tliat you were an employee of the Surety Corn- 
pan \ in completing that building? A. Yes sir, that is correct, but 
in my relation with the Government I was an independent contractor 
and tlie correspondence was all addressed to me. 

Q. Yhcn this work was never really formallv taken out of the 
hands of Fancher & I)ri.‘<coll by the Government? A. The Treasury 
r)e])nrtment notified them that they wouldn’t let them go ahead with 
it, but they would let me go ahead with it if they would make an 
a.ssignment to me. 

(}. But they didn t close the former contract and make a new con¬ 
tract with the Surety Company? A. No, they did not. 

(). The Surety Company merely went on and let the contract 
stand in the name of Fancher Driscoll? A. Yes. 

All checks were paid to Fancher & Driscoll, or drawn to them? 
A. Y es. 

Q. And they were .'^nt to you to be endorsed under your power of 
attorney? A. Yes, sir, Fred B. Rhodes, Attorney ii/Fact. 

(). Attorney in Fact for Fancher and Dri.scoll? A. That is cor¬ 
rect. 

40 (J. Did Fancher & Driscoll ever agree to pay you any fee 

for .services rendered by you in this connection? A. Not a 
dollar; no. 

Thereupon B. E. Hinton wa.s called as a witness on behalf of 
plaintifi's and testified: 

After I received this letter of February 2n(l, 1914, which was writ¬ 
ten by Mr. Rhodes to the Bowling Green White Stone Company, 1 
took this matter up with Mr. Rhodes and asked the specific question 
whether or not this money belonged to Fancher & Driscoll or to the 
Surety Company, and who was back of this oiler. He assured me 
most po>itively that it was Fancher & Driscoll money and that the 
Surety Company refused to have anything to do with it. He argued 
with me along that line and tried to convince me of it and seemed 
t u.tli at I should get that idea. He tried to convince 

me that it was an advantageous proposition and that I had better 
take sixty cents on the dollar rather than run the risk of not getting 

anvthin" 

*/ 

We had two or three conferences and the substance of them always 
was to that same effect. I was then ff^ring on this very proceeding, 
either this proceeding or a proceeding in equity to assert a lien 
again.st this fund, and if those representations had not l>een to the 
effect that this was. Fancher & Driscoll money I would have filed an 
equity proceeding and asserted our lien against it as a sub-contractor 
and material man, that lien being superior to the lien of the Surety 
Company. T would have done that if Mr. Rhodes had admitted that 
he was holding this money for the Surety Company. 
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Bv Mr. Rhodes: 

(i.. Ip it not a fact that you told me that you thought iny position 
was (Mnroct: that the Surety Company ouglit to pay this money due 
on the hills directly to me, in my own name, before asking me to 
pay olF any of the old bills which this money? Is not that correct? 
A. I v.'ill admit that I siiid I would like to see the Surety 

41 Company do that and would take it up with the Surety Coni- 
pany to see if we could get them to do it. 

Q. Is it not a fact that you have recommended to the Illinois 
Surety Company and the National Surety Company that in fairness 
to me they ought to pay off the hills that I contracted personally 
before asking me to pay off any old bills? A. In effect I did. 

Q. You have a claim against the Illinois Surety Company on that 
bond, have you not? A. I think we have. 

Q. Haven’t you said there is no question about your right tb 
recover against the Surety Company? A. I say now I do not think 
there is any question about our right. 

Q. You can recover against the Surety Company? A. I think 
we can. 

Thereupon the plaintiff announced its case closed. 

Thereupon the garnishee made B. E. Hinton, counsel for the 
plaintiff, a witnc.ss in its behalf, and Mr. Hinton testified: 

“The Illinois Surety Company gave me an order on Mr. Rhodes 
for $2,025, to be i)aid out of this fund, and they said that they would 
give j\Ir. Rhodes credit to that extent on any account which might 
be statetl between him and the Illinois Surety Company. Mr. 
Rhodes refused in writing to accept that order or to honor it unless 
they would pay these claims on which he liad become personally 
liable. 1 then asked the Illinois Surety Company if they would pay 
these claims- 

Q. Didn’t you recommend that they pay them? A. I was not 
in a position to recommend anything to the Illinois Surety Com¬ 
pany, because I was in the position of attorney representing claims 
against that Company. Ihit I submitted Mr. Rhodes’ propo- 

42 sition in writing, and they wrote back that they had a suit 
against Mr. Rhodes in Chicago for an accounting, which in¬ 
volved this Fancher k Dri.scoll -atter, the.se building operations in 
KentBcky, and that they did not care to pay these claims until there 
had been some decision in that case. 

Q. As a matter of fact, has not Mr. Rhodes offered to pay the 
amount of this garnishment in full if the Illinois Surety Company 
would acknowledge its liability on the.se claims? A. The best an¬ 
swer I can give is just what I have .said. He agreed to pay the 
$2,625 if they would first pay those claims amounting to some 
$2,600 that he had become personally liable for. 

Q. Then he offered to pay if the Illinois Surety Company will 
relieve him from the personal obligation? A. If they would pay 
the claim. That is what he said. 

Q. There is no question in your mind, is there, but that Mr. 
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Rhodes has assumed personal liability on these claims? A. I under¬ 
stand he has. That is all I know about it. 

The M ITNESS : I would like to say further, while I am on the 
stand, that the Illinois Surety Company has further offered to give 
Mr. Rhodes credit in any account between them if he would pay this 
Ahern Plumbing Company claim of $2,100. They have, to that 
extent, offered to relieve him. 

Q. \ oil have a right of action, of course, against the Illinois 
Surety Company on its bond, arising under the statute of 1905 giving 
material men the right to sue? A. I believe I have. I will say, 
further, however, that Mr. Rhodes in bis correspondence with these 
.‘^iibeontraetors has reiieatedly stated that the Illinois Surety Company 
denied its liability on these bonds. 

Thereupon P^ed B. Rhodes, the garnishee, testified on his own 
behalf as follows: 

48 By Mr. Cromelin: 

Q. Have you, or not, told Mr. Hinton that you would pay these 
claims if the Illinois Surety Company would relieve you of liability 
on these claims which had been charged against you? A. I agreed 
with him that I would pay the garnishment if the Surety Company 
would relieve me of these claims I had obligated myself or contracted 
to pay. At the time this garnishment was issued against me I had 
arranged to pay the.se men. I might say that I have a suit against 
the Illinois Surety Company growing out of commi.ssions earned by 
me in the Southern States; there is a question whether my agency 
in that matter was an exclusive agency in the Southern States; I 
had employed certain attorneys to threaten or bring suits, and those 
attorneys have accounts again.st me for $7,500 for commissions 
earned by them as agents, the Surety Company claiming that I was 
not entitled to an exclu.'dve contract. The Illinois Surety Company, 
so far as I know, is solvent, but they refused either to pay me this 
money—and I am a stockholder—or even to pay any drafts for 
expenditures incurred in the Lexington contract. " I have this bal¬ 
ance of $2,200 in my hands, and am willing to pay this claim of 
Mr. Hinton’s if he will pay the.se claims. 

Q. I show you a bill from A. V. Allison. A. All these were made 
e e . ’I^Iie. e were charged against Fred B. Rhodes. 

Q. And suits against you have been threatened? A. They have. 

By the Court: 

Q. If you pay the.«e bills will you have anything left? A. Noth¬ 
ing at all. I shall be .something like $200 short to make up the 
necessarv amount. 

c. 

44 In explanation witness stated that there is an exact balance 

remaining on hand, exclusive of these claims of $2,232.15, 
less $212.00, and that he has not the total of $8,557.84 in his pos¬ 
session, that the $17,825.92 represents the amount actually expended 
by witness, not including his personal fee, and that he is claiming 
a fee of $5,000.00.out of the money in his hands. 
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Q. But that fee has not been passed upon by anybody? A. It 
was submitted to the Illinois Surety Company before any suits were 
filed, and there never was the slightest question raised by them as to 
that being a proper amount^—never the slightest question raised by 
anybody, either Francher & Driscoll or by the Illinois Surety Com¬ 


pany. 

Q. Was this bill for $5,000 submitted to the Surety Company 
before this suit was filed? A. I am not sure. I think it was. 
There was some correspondence back and forth. I expect it was not 
till after this suit was filed. 

Q. Dont’t you know, as a matter of fact, that your claim was 
stated at $2,200 before this suit was filed? A. No, I do not. 
45 I submitted to the Surety Company, a statement in which I 
set forth the fact that we had left this matter to three num. 


and that the lowest estimate any of them named for the work of 
supervising the building alone was $2,200 and the president of the 
builders’ association tbere fixed it on a basis of $.>.000 for that work 


alone. Long before this matter was thought of T stated these facts 
to the Illinois Surety Company, and I offered to settle on the basis 
of $2,200. The Surety Company wrote back that they would con¬ 
sider later the question of the reasonableness of the fee, but would 
not concede mv right to commissions in the suit. Then T imme¬ 
diately notified’ them that if they would not do that I would charge 
the fidl fee. The last letter may have been written after this gar¬ 


nishment. 

Q. You have not yet paid out the thirteen hundred and some odd 
dollars referred to as the Pillow judgment, have you? A. I have 
not. I have been sued twice in my individual capacity for that 
amount, and both times the verdict was against me for the full 
amount. After the first trial I made a motion for a new trial, which 
was granted, Vait on each trial the verdict went against me. To that 


extent they have a claim against me. 

Q. You have not paid any of these claims amounting to over 
$2,600? A. I have not. You know I was just about to pay these 
claims when you caught the money. 

Witness further testified that he was not individually a party on 
the bond of Fancher & Driscoll, and not legally bound to pay any 
of these claims, or assume any of the obligations except that he had 
written the first bond on the Paris job and knew the facts on the 
T^xington job: that there was only a moral obligation on his part 
to the Illinois Surety Company to have saved them harmless; that 
he was at that time a director of the Illinois Surety Company 
46 and wanted to see the company come out of the deal without 


loss. 

Q. Then, as a matter of fact, you now have in your possession 
(in the sense that you have not paid it to anybody else) $8,557.84 
out of this fund? A. No; you eliminate the fact that I have charged 
against it the amount of my fee. 

Q. But that was not charged to your personal account before this 
attachment was filed? A. It was earned. 

Q. But it was not charged? A. It was charged at the very be- 
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ginning, at the time I took the business, and the Company was to 
pay me back. I made 18 trips to Lexington during a year and a 
half in connection with the business. I have a right to charge a 
reasonable fee for that service, and nobody has questioned that as 
l)eing a reasonable charge. 

itness in response to the question whether or not he had an 
agreement with Francher & Driscoll stated, that he never saw 
Francher or Driscoll, but that John Maddock who asserted that he 
was a partner- 

Mr. Hinton: Objected to as hearsay. 

The W itness: Tie was a partner, personally employed me and you 
ought to know that. 

Q. You know he was a partner? A. Yes, he told me he was, and 
I have always so considered him. 

Witness further testified that he does not recall when final settle¬ 
ment was made on the T.exington job, but that December 22, 1918, 
possibly was the date; that, as near as witness recalls $6,047 was the 
.amount he collected from the Government, vvhich was collected under 
his power of attorney from Francher & Driscoll. 

Q. Tn what state of completion w.as the job when you took it 
over? A. The work had been stopped because the contractors had 
overdrawn their account by 15% more than they were entitled 
to. 

47 Q. What did the records of the Department show the per¬ 
centage of completion to be? A. I think 75%. 

The witness further testified that after receiving the $6,047, ac¬ 
cording to his best recollection, he paid the Alexander Iron Works 
$750.00. Mr. McClasky *$575; Mr. Alleson $800 on account, and 
Mr. Kitchener for the Automatic Lift for ventilator $75, and there 
were some other small items he could not recall. He would pro¬ 
duce the cancelled checks and make them part of the record. 

Q. II.TS the Ahern Plumbing Company threatened you with a 
.suit on its claim .since this attachment was filed? A. Yes. On my 
last trip they met me as T was coming from a fruit .store and they 
notified me, in the presence of Mr. Hayes, that they would hold me 
re.spon.«ible for these bills. T have a number of letters from them 
in which they tell me they would not have proceeded with the work 
if I had not promised to pay them. 

48 Thereupon counsel for the plaintiff, by consent, offered in 
evidence the following letters: 

“January 9, 1914. 

Honorable Luke I^ea, United States Senate. 

Sir: Please pardon my delay in writing you regarding the Lex¬ 
ington .situation. 

A final settlement was had upon this case when the sum of $6,047 
was paid over to me, as the attorney for Fancher and Driscoll. The 
outstanding obligations under this contract amounted to approxi¬ 
mately $15,000, leaving practically only thirty-three cents on the 
dollar to be divided up among the creditors. 
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This Company also owed in addition to the above outstanding in¬ 
debtedness the sum of $9,000, covering the Paris job, which amount 
ha'>< been paid in full to the creditors by the Illinois Surety Company, 
which was surety upon the bonds given on both jobs. I am also 
the attorney for the Illinois Surety Company but I do not know 
what its attitude will be in regard to the claims growing out of the 
Lexington job. 

It appears from the records that the Government stopped all work 
on the latter contract for a period of a year. The result of stopping 
the work on the Lexington job caused the failure on both jobs. 
Fancher and Driscoll did not have the funds to enable them to tide 
over the year’s suspension of work. The sub-contractors refused to 
be held by their contracts, and when there was a final resumption 
of work the sub-contracts were carried out at greatly increa.sed 
amounts bv other contractors. 

I understand that it is the intention of the Illinois Suretv Com- 

4 . 

pany to f)lea(l this delay on the part of the Government as a defense 
to its liability on this bond. 

If there is anv further information which I can furnish vou I 
«■ «/ 

should be very glad to have you call upon me. 

Verv trillV vours, 

(Signed) ‘ FRED B. RHODES.” 

“Honorable Luke Lea, United States Senate, City. 

Sir: In reply to your inquiry in regard to the communication 
received by you from the Bowling Green Company I would state 
that the firm of Fancher and Driscoll had the contracts for the con¬ 
struction of the Paris and Lexington Buildijigs. 

At the time the Paris contract was awarded to them they employed 
me as attorney to take care of their business in Washington, and as 
1 was also the attorney for the Illinois Surety Company, I had them 
place their bonds with that company. 

When the Paris Building was about to be completed Fancher and 
Driscoll began the work on the Lexington job, and when the Lexing¬ 
ton job was about half done the Government stopped all work on 
the latter job, owing to the desire of the Postmaster to make certain 
changes in the building. Work was .stopped on this building by 
the Government for a period of practically one year. This delay, 
which was not anticipated by the contractors, resulted in their finan¬ 
cial embarrassment. The sul>contractors refused to wait for their 
money, and mo.st of them cancelled their contracts. As the price of 
material advanced from twenty to thirty per cent at the time it be¬ 
came necessarv to resume the work it was found that the firm 
49 of Fancher and Driscoll could not complete the job at the 
price originally named by them to the Government. 

I was employed by this firm to endeavor to see if I could not settle 
with creditors so that they could finish the work, without defaulting, 
but their financial condition had become so involved that it was im¬ 
possible to do so. 

The Illinois Surety Company promptly acknowledged its liability 
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for the Paris Building, and to pay every creditor, the total amount 
paid being somewhat over nine thousand dollars. 

There has been no settlement made yet on the Lexington job, and 
It IS not kno\y- just the amount of deficiency there will be. 

The Illinois Surety Company has maintained that the action of 
the Government in stopping the work on this building for a period 
of one year releiused the surety. If there is not sufficient to settle 
with all the creditors at the final settlement, I assume that suit will 
be brought against the surety company to determine the liability 
of the surety company in the matter. With the exception of one 
or two small defects the building had been practically completed. 

If there is any further information I should be glad to have you 
call upon me. 

Very truly yours, 

(Signed) FRED. B. RHODES.” 

“Illinois Surety Company, Chicago, August 14, 1913. 
Bowling Green White Stone Company of Ky., Bowling Green, Ky. 

Gentlemen : 

He Fancher and Dri.«ic*oll. 

We acknowledge receipt of your favor of the 8th inst. relative to 
the above, and we have referred same to Mr. Fred B. Rhodes, of 
Washington, D. C., who represented Messrs. Fancher and Driscoll 
in doing the work under this contract. We have requested him to 
give this matter his prompt attention. 

Yours truly, ILLINOIS SURETY COMPANY 

By H. E. DAVIS.” 


Thereupon Bynum E. Hinton, called by the garnishee, testified: 
That he has recently taken a claim of the Ahern Plumbing Com¬ 
pany; that he was not authorized to release the garnishee from per¬ 
sonal liability to pay this claim; but that in his correspondence with 
their attorneys in Frankfort, Ky. they have made no reference to 
Mr. Rhodes being personally liable but have asked witness to prose¬ 
cute the claim against the Illinois Surety Company on the bond and 
referred to the fact that as soon as the six months has expired within 
which suit can be instituted under the law, suit would be instituted 
against the Surety Company; also that the Illinois Surety 
50 Company has asked him not to file suit because it is sure it 
can make some satisfactory adjustment of the claim. 


By Mr. Cromelin:. 

Q. May I ask why you have not brought suit against the Illinois 
Surety Company? A. I am glad you mention that. It was because 
the six months’ time has not yet expired, under the statute, and 
therefore suit would have been premature and the Court would have 
had no jurisdiction to entertain it; and the correspondence shows 
that the Illinois Surety Company has asked me not to file suit be¬ 
cause they were sure they could make some satisfactory adjustment 
of this claim. 

The Court : Is there any matter that you gentlemen agree upon 
as to any particular point in the case? 

Mr. Hinton : It seems to me, if your honor please, that the ques- 
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tion here is largely one of law. There is no important issue of fact 
between us. 

The Court: The record shows that there is some amount in his 
hands in dispute. 

Mr. Hinton : The record shows that there is $8,557 in his hands 
that was originally a part of this fund, and it is a question of law 
whether that is the money of Fancher (fc Driscoll. 

The Court: He claims credit for a certain allowance for dealing 
with the matter, $5,000. Anything else? 

Mr. liiioDEs: One of these parties has sued me and gotten judg¬ 
ment for $1,400, and there are $2,000 of claims against me person¬ 
ally. iSow if they will pay these bills 1 have contracted to pay, I 
am perfectly willing to pay this garnishment. 

The Court: How much is your claim? 

Mr. Hinton : A little over $3,000 including interest and costs. 

Mr. Rhodes: 1 cannot recover against Fancher & Dris- 

51 coll they are insolvent. If the Illinois ISurety Company will 
not pay and if Fancher Driscoll cannot pay, there is nobody 

to pay the claims but myself. 

Thereupon Mr. Rhodes, the garnishee, in response to questions 
propounded by Mr. Hinton stated that Mr. Hinton had repeatedly 
told witness that Fancher A Driscoll were insolvent (which state¬ 
ment Mr. Hinton promptly denied on the record) ; that the fact that 
witness had paid out for them twelve thousand dollars to pay their 
bills and was una))le to get any of it back led witness to believe that 
they were insolvent; that the firm of Fancher A: Driscoll had not 
been adjudged bankrupt or any action taken toward that end, so 
far as witness knows; that he had the admission of Mr. Maddock 
that he was re.q)onsible; that it was through Mr. Maddock that wit¬ 
ness got the power of attorney which has been introduced in the 
record. 

52 Thereupon in respon.<e to interrogatories propounded by 
the Court witness further testiliod that John Maddock was 


one of the jjartners composing the linn of Fancher and Driscoll, and 
that it was through John Maddock that the siiid firm executed the 
power of attorney referred to; that Maddock stated to witness that 
he was one of the partners of the linn of Fancher and Driscoll; that 
Maddock advanced a large part of the money u.-^ed in the construc¬ 
tion of the building on behalf of the linn of Fancher and Driscoll 
and would have received his share of the profits had there been a 
profit made on the. building; that while the services of witness in 
completing the building would have enured to the benelit of the Illi¬ 
nois Surety Company, they were rendered at the specific reque.4 of 
Fancher and Driscoll through John Maddock; that neither Fancher 


nor Driscoll personally had ever made any. contract with witness as 
to the amount of compensation he would receive for completing the 
building; that nothing was said by Mr. Driscoll as to the 
53 amount of compensiition witness would receive at the time 
Mr. Driscoll signed the power of attorney; that it was under¬ 
stood between witness and Mr. Maddock that witness would be paid 


by the firm of Fancher and Driscoll for his work; that differences 
have now' arisen between the Illinois Surety Company and witness as 
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tharwhnels ‘'““"ected with the company; 

against the Illinois Surety Company for 
certain commissions alleged to have been withheld by that company 
and this suit is now pending in the State Courts of Illinois’ that the 
services performed by witness in connection with the Lexington iob 
enured to the tenefit of the firm of Pancher and DnS ^3 

fn«Tf Company; that the Illinois Surety Company has re- 

used to pay any of the bills contracted by witness in Ins name and 

ttnf fiiaf tb^n "nable'o paj 

not to reimb^L^ 'r® Company has indicated its intention 

exneml ^ “lay be called upon to 

sfr nr.?; ® any other proceeding arising out of the con- 

stiuction of the Lexington job; that during the course of the con- 

truction of the Lexington job the Government stopped the contractor 
and he d up the work for a period of one year; that as tL reEf 
this delay the sub-contractor of Pancher and Driscoll cancelled their 
contracts and when the work of completing the building was re- 
umed, new contracts had to be let at a great loss; that this\ction of 
t e Go\ernment in stopping the work, caused the financial embar¬ 
rassment of the firm of Pancher and Driscoll - that the si retn^m 
pany contends that it was released by reason of the action ^f the 
Goiernnient in stopping the work upon the building- that witness 
personally wrote the bond of Pancher and Driscoll oifboth the Lex- 
ington and Pans jobs; that witness had acted as attorney for Pancher 

SjSsT"'e"stS!' ‘he bordfon 

The foregoing was in substance all of the evidence produced bv 

KA ‘he parties on the issues joined between them ^ 

b4 Thereupon the Court ruled that the assets were subiect to 

condemnation and allowed the motion of the garnishor for 

condemnation, to which ruling and judgment the garnishee there¬ 
upon noted an exception. gamisnee inere- 

The foregoing exception was duly noted at the time when made 
and reserved by the Court, and counsel for garnishee and nla^riff 
pray the Court to sign and seal the foregoing^bill of exceptions Md 
to make same part of the record herein, which bill of exceptions is 
agreed to as accurate by both of counsel before the undersS fu^ 

tice, and the said bill of exceptions is thereupon signed and sealed 
now for then then this 24th day of August 1914. ® “ sealed, 

We consent. WRIGHT, Justice. 

FRED B. RHODES. 

B. E. HINTON, 

Atfy for Plaintiff. 

[Endorsed.] Law. No. 56647. Bowlincf Green r* 

V. Pancher & Driscoll. Bill of Exceptions ® Skate 
Endowed on cm-er: District of Columbia Supreme Court. No 

wvi‘ garnishee, appellant, vs. Bowling Green 

White Stone C^ &c. Court of Appeals, District of Columbif Piled 
Sep. 1, 1914. Henry W. Hodges, clerk. 
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RETURN TO WRIT OF CERTIORARI. 


Coart of Appeals of the District of Columbia. 

OCTOBER TERM, 1914. 

No. 2740. 

FRED B. RHODES, APPELLANT, 

VS. 

BOWLING GREEN WHITE .STONE CO. OF KENTUCKY A 

CORPORATION. 


FILKD OCTOBER 14, 1014. 

The United States of America, ss: 

1 he ITesident of the I iiited -Stfites of America to the Honorable the 

GrS Columbia, 

[Seal Court of Ajipeals, District of Columbia, 1893.] 

Court between Bowling 
Green \\ lute Stone (^n.|mn,v of Ky., a Corporation, plaintiff, and 

of F ii l"" r'n’"" ii’ .I'f "■‘"•in.u: under the firm name 

of lancher tV: Driscoll, defendants, Jawv No. odtUT which ‘^iiit was 

removed to the Court of Api)eals of the Dii<triet of Columbia by 
virtue of an aijpeal, agTee!d)ly to tbe act of Congress in such case 
made and provided, a diminution of the record and riroceedings of 
said cause has lieen su^>:^ested, to wit: ^ 

fi ^>rder of jiuhlication issued on or about April 

8 1914, showiiifr date order was issued, time of publication and name 
of justice si^rnin^ it. 

2. Motion of ^rarnishee filed on or about June 2, 1914, for leave to 
take testimony together with notice, and affidavit of garnishee in 
support thereof. ^ 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the ex¬ 
tent above enumerated, you shall find to the said Court of Appeals 
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SO that you have the same, together with this writ, before the said 
Court of Appeals forthwith. 

Witness tlie Honorable Seth Shepard, Chief Justice ot the said 
Court of Appeals, the I’Jth day of October, in the year of our Lord 
one thousiind nine^^er? hundred and fourteen. 

[Seal Court of Appeals, District of Columbia, 1898.1 

HENRY W. HODtiES, 

Clerk of the Court of Appeals of the 

Distriet of Columbiu. 


[End(»rsed:| Court of Appeals of the District of Columbia, Octo- 
l)er Term. 1914. No. 2740. Ered R. Rhodes, appellant, vs. Rowling 
Green wiiite Stone Company of Kentucky, a corp. Writ of certi¬ 
orari. 

Mou^o rand uni. 


On April 8, 1914, an order of publication was issued, over the sig¬ 
nature of Justice Rarnard, requiring the defendants F. C. Fancher 
and J. W. Driscoll to api)ear in the Supreme Court of the District 
of Columbia, on, or before, the fortieth day, exclusive of Sundays 
and legal hobdavs after the day of the first publication of siiid order, 
and that said order be published at least once a week for three suc- 
eessive weeks in the Washington Law Reinirter and the Wa.diington 
Rost, before said day. 

The first publication was bad in the Wiushington Law Reporter 
under date of Aiu'il 19, 1914 ; and in the Washington Rost, April 9, 

1914. 

Motbm of Garnishee. 


Filed June 2, 1914. 


In the Supreme Court of the District of Columbia. 

No. 56647. 

Rowling Green White Stone Co., Rlaintiff, 

vs. 

F. C. Fancher and J. W. Driscoll, Trading as Fancher and Dris¬ 
coll, Defendants. 

Now comes the garnishee and moves the Court for leave to take 
testimony on behalf of the garnishee in the above entitled cause, and 
in sunnort of said motion submits the accompanying affidavit. 

PAUL R. CROMELIN, 
Attorney for Defendant Fred B. Rhodes. 


R. E. Hinton, Esq., Attorney for Plaintiff: 

Please take notice that the foregoing motion will be down for hear¬ 
ing before Justice Rarnard at ten o cl(K*k, Thursdav, June 4, 1914. 

^ PAUL B. CROMELIN, 

Attorney for Defendant Fred B. Rhodes. 


< 
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Affidamt. 

Filed June 2, 1914. 

In the Supreme Court of the District of Columbia. 

No. 56547. 

Howling Creen White Stone Co., Plaintiff, 

VS. 

1. C. I' ANciiER and J. . Driscoll, Trading as Fancher and 

Driscoll, Defendants. 

Fred B. Rhodes on oath deposes and says that he is the garnishee 
in the above entitled cause; that the plaintiff in tlie above entitled 
cause should not have judgment of condemnation against the gar¬ 
nishee for the following reasons: First, because the firm of Fancher 
and Driscoll are insolvent, and the said firm of Fancher and Driscoll 
is unable to pay the indebtedness contracted by garnishee, and the 
^ \ f^on ipjuiy has within the jiast week refused to \n\y said 

claims, as garnishee is now jirepared to establish by testimon\\ In 
view of the fact that the surety companv now refuses to jmy tin 
claims incurred by the said Fred B. Rhodes in his individual capac¬ 
ity in connection with the completion of said building, the said Fred 
B. Rhodes is threatened with suits in sums in excess of the amount 
received by him, to which suits he has no defense. Secondly, the 
t \ )m])any is indebted to the garnishee in a sum in ex¬ 
cels of the claim of the Bowling (Ireen White Stone Company, cov¬ 
ering commissions on ])remiums on business written in certain south¬ 
ern states, which commissions remain unpaid by the said suretv 
company. 

The garnishee has filed suit against the Illinois Surety Com¬ 
pany for the said amount so due, and the Illinois Suretv Com¬ 
pany has filed an affidavit in the United States Court at Chicago, 
Illinois, setting uj) the fact that tliey are entitled to credit for all 
money collected by said Fred B. Rhodes on account of the Fancher 
and Driscoll contract, and alleging also in their affidavit that said 
funds belong to the said surety company, and claiming that the 
present garnishment filed by the attorney for the Bowling Green 
White Stone Company in this ciLse is the result of collusion between 
garnishee and Mr. B. E. Hinton, attorney for plaintiff, and at¬ 
tempting to prevent the payment of any money by garnishee to the 
said Bowling Green White Stone Company. Garnishee is pre]>ared 
to show by testimony that the Illinois Surety Company has advance-* 
to the said Fred B. Rhodes sums in excess of the amount received 
from the Government on account of the contractor, and is willing 
that said money shall l)e allowed as a credit in his claim against tl’- 
Illinois Surety Company, but alleges that said funds are not in an^’ 
wise available through garnishment by any creditor of Fancher and 
Driscoll. Third, that garnishee is prepared to show by testimony 
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that throiy^h a mistake in his return to the interrogatories an item 
of $212.1/ was omitted from the amounts expended by the said 
Fred H. Rhodes, in connection with the completion of said building. 
Fourth, he is prepared to show by testimony that he is not in any 
wise indebted to the said Fancher and Driscoll, and therefore as the 
said firm of Fancher and Driscoll are not in a position to attich any 
funds in his hands, either in his individual capacity, or as agent of 
the Illinois Surety Company, no other person, firm, or corporation, 
has any greater right. 

FRED B. RHODES. 

Subscribed and sworn to l>efore me this Ist dav of June, A. D. 

1914. 

I HENRY A. BAKER, 

Notary Public, D. C. 


Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, as: 

I, John R. Young, Clerk of the Supreme Court of the Di.strict 
j e ^ certif\, in ol>edience of the Writ of Certiorari 
hereto attached and returned herewith, that the foregoing are true 
and correct copies of “Memorandum of order of publication issued on 
or about April S, 1914, showing date order was i.'^sued, time of publi¬ 
cation and name of Justice signing it;” “Motion of Garnishee filed 
on or alnait June 1914, for leave to take te.rtimony together with 
notice, and affidavit of garnishee in sup|X)rt thereof,” containing the 
words and figures omitted by inadvertence from the record hereto¬ 
fore transmitted to the Court of Appeals of the District of Columbia 
in cause entitled Fred B. Rhodes, Appellant vs. Bowling Green 
M hite Stone Company of Kentucky, a corporation. Appellee. At 
Law No. 56647. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of .siud Court, at the City of Washington, in said District 
this 18th day of October, 1914. ’ 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

[Endor.«^d:] At T^nv. No. 56647. Fred B. Rhodes, appellant, 
vs. Bowling Green White Stone Co. of Kentucky, a corp., appellee. 
Return to Writ of Certiorari. Court of Appeals, District of Colum¬ 
bia. Filed Oct. 14, 1914. TTenrx’ AV. Hodges, clerk. 
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Court of jppeols of the Distrfct of Cotomhfa 

No. 2740 


FRED B. RHODES, Garnishee, Appellant, 

vs. 

BOWLING GREEN WHITE STONE COMPANY, of 
Kentucky, a Coq^oration, Appellee. 

BRIEF FOR APPELLANT 


Statement of Facts. 

This is an appeal by a garnishee from a judgment of the 
Supreme Court of the District of Columbia against him in 
a suit brought by way of attachment before judgment. 

The case was heard by Mr. Justice Barnard. The bill of 
exceptions was settled, after a great deal of controversy be¬ 
tween the parties, by Mr. Justice Wright. 

The plaintiff. Bowling Green White Stone Company, 
alleges that it fumished stone to the defendants, Fancher 
and Driscoll, for work upon a certain government building 
in Lexington, Kentucky, and by reason of that fact the said 
defendants became indebted to them in the sum of money 
for which the suit is brought (Rec., p. 2)). For the erec¬ 
tion of this government building and another at Paris, 




Kentucky, tlic defendants, Fanclier and Driscoll, had fur¬ 
nished a lx)nd to the United States Government, conditioned 
according to law, lor the completion of the buildings and 
payment of all claims, including the claims of material men, 
the surety upon each of said bonds l)eing the Illinois Surety 
Company, of which Fred B. Rhodes, the gamishee, was the 
agent and attorney (Rec., p. 11 ). The stone is alleged to 
have l)een furnished by the Bowling Green Company to 
Fancher and Driscoll before any default in their contract 
and to have l>een furnished to them personally. (Rec., pp. 
2 and 6.) For some reason, which the record does not 
disclose, and which is unknown to the appellant, the Bowling 
Green Com])any has not proceeded against the Ixmd of the 
Illinois Surety Company, as is its right under the statute, 
for the material furnished to Fancher and Driscoll, although 
the attorney for the Bowling Green Company admits in the 
record (page 26) that they can recover the amount in dis¬ 
pute direct from the Surety Company. 

Fancher and Driscoll defaulted in the completion of the 
buildings (Rec., p. 11), and at the request of the Illinois 
Surety Company Rec., p. 11), and with the assent of 
Fancher and Driscoll Rec., pgs 25, 32 and 33), Rhodes 
completed the buildings. Fancher and Driscoll gave to 
Rhodes a power of attorney to collect what money was 
due and which might become due to them from the Govern¬ 
ment (Rec., p. 22), and one member of the firm, Mr. Mad- 
dock, agreed that Rhodes’ compensation should be paid out 
of any money that might be coming from the completion 
of the work. (Rec., pp. 32, 33.) 

The Illinois Surety Company advanced to Rhodes, for 
the completion of this work, four thousand dollars (Rec., 
pp. 11, 23 and margin of 36), and paid off obligations of 
Fancher and Driscoll with money which did not pass 
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through Rhodes’ hands, amounting to something more than 
$8,000 (Rec., pp. 22, 23) over and above the $4,000. 

Rhodes claims, as a reasonable fee for the services that 
he had i)erformed, including eighteen trips to Lexington 
during the completion of the work (Rec., p. 29), the sum 
of $5,000 (Rec., pp. 11, 24, 28). This fee seems to have 
been, in the view of the api^ellant, and it is submitted with 
all due deference and respect to the learned trial justice, 
the point around which the court below became confused. 
The appellant takes the view, and respectfully submits, that 
the fee is only incidentally involved, although it is in the 
final analysis, payable out of the money derived from the 
\vork. 

There has likewise been some confusion as to who is 
the owner of the fund (Rec., p. 21). Rhodes’ work was 
perforined at the joint request and acquiescense of both the 
bonding company and the original contractors (Rec., pp. 
11, 22, 29, and 30). Necessarily from this fund there was to 
be taken, first the expenses of Rhodes in doing his part of the 
work (Rec., pp. 11, 12, 14) ; in other words, before either 
the bonding company or Fancher and Driscoll were entitled 
to any part of the fund, Rhodes was compelled to pay the 
expenses that he had incurred in completing the buildings, 
and before Fancher and Driscoll are entitled to anything, the 
advance of the bonding company of at least $4,000 was to be 
repaid as any other of Rhodes’ creditor. Any general ex¬ 
pression as to the ownership of the fund in Rhodes’ hands 
should be made subservient to these conditions. 

When these expenses and disbursements are set forth 
clearly, \ve submit it becomes apparent that there is no 
money in the case belonging to Fancher and Driscoll, and 
this entirely apart and independent of any claim for fee on 
the part of Rhodes. Rhodes received from the work done 
by him, including moneys received under the power of at- 
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torney given him by Fancher and Driscoll, and including 
the $4,000 advanced him by the Illinois Surety Com¬ 
pany, the sum of $26,383.76 (Rec., p. 11). He 
paid in settlement, or part payment of claims contracted by 
him, for the completion of the buildings, $17,825.92 (Rec., 
pp. 11, 27, margin of 44). He was sued by one Pillow in 
connection with the completion of the buildings and a verdict 
has been rendered against him twice (Rec., pp. 11, 23 and 
margin of 36). Although each time the verdict has been 
set aside, he is entitled to hold, we submit, the sum of the 
verdict, $1,325.69, and interest, to protect himself against 
this expense if the court finally determines it to l)e such. The 
Illinois Surety Company having advanced to him the sum 
of $4,000 for the completion of the building (Rec., pp. 11, 
23, and margin of 36), that advancement l^eing given by 
way of loan for the completion of the building, he necessarily 
has to return to them that sum before Fancher and Driscoll 
become entitled to any part of this fund. The court’s at¬ 
tention is directed particularly to this part of the calculation. 
The $8,000 advanced by the surety company, but which did 
not pass through RhcKles’ hands (Rec., p. 23), is not here 
considered as a debit, because it is unnecessary to do so and 
in order to avoid confusion in the accounts, although in strict 
justice that should l)e taken into account. Since, however, 
it did not pass directly through Rhodes’ hands, but was paid 
out to contractors by the Illinois Surety Company, we have 
left that out of the figuring at this point. Rhodes is liable 
for a plumbing bill of $1,800 (Rec., p. 24); to a man named 

Allison for carpentering work of $600 (Rec., p. 24), and to 
the Otis Elevator Company, $200 (Rec. p. 24). So that, 
entirely apart from any fee that Rhodes may have been 
entitled to charge to Fancher and Driscoll, the account 
stands as follows: 



Amount received by Rhodes (Rec., pp. 11 and 

2^).$26,38376 

Cash disbursed in completion of build¬ 
ings (Rec., pp. 11 and 27, and 

margin of 44).$17,825.92 

Pillow claim (Rec., pgs. 11 and 29) 1,325.69 

Advanced by Illinois Surety Co. 

(Rec., p. 23, mar. 36) . 4,000.00 

Ahern Plumbing Co. (Rec. p. 24) 1,800.00 

Allison, carpenter (Rec. p. 24). 600.00 

Otis Elevator Co. (Rec. p. 24)_ 200.00 

Total debits from fund .$25,751.61 

As the record stands now, for contracts made directly 
by him, Rhodes has apart from any claim that plaintifiFs in 
this suit may ix)ssibly have against him, only $632.15 with 
which to pay the surety Company the other $8,000 with 
interest, the interest and costs of the Pillow suit, and part of 
his own fee. If he is compelled to pay this judgment he 
must do so from his own funds, not from those of Fancher 
and Driscoll. As was suggested above, some confusion 
arose about the fee that Rhodes had charged. When these 
figures are analyzed we submit, it is clear (if the fact is, as 
contended for by appellee, that Rhodes should look to the 
bonding company for his fee) that it is unnecssary for the 
court to determine whether Rhodes’ fee is payable by 
Fancher or Driscoll or not. If this fact is as contended for 
by the plaintiffs, that Rhodes should be compelled to look 
to the bonding company for his compensation, he would 
be entitled to set off his fee against the money which would 
otherwise be returned to the bonding company. That 
would in no wise alter the situation as to what money was 
to be paid to Fancher and Driscol. 

It is submitted, in other words, that if there was $4,000 
due to the bonding company and the bonding company owed 







Rhodes a fee of $5,000 for work done here, that Fanclier 
and Driscoll would be entitled to no part of that $4,000; 
conseciuently the plaintiff would be entitled to no part of it. 

This is, of course, reasoning the proposition entirely 
apart from any agreement expressed or implied, which 
would entitle Rhodes to charge for his services against 
any sum due to Fancher and Driscoll, a point which is not 
waived but which it is submitted is unnecessary for the 
Court to decide. The argument of the case in the Court 
below by the apj^ellee was along the line, which is apparent 
from the cross-examination of the garnishee in the record 
that Rhodes should look to the bonding company for his 
fee, and it is submitted with all deference and respect to 
the learned court below that it was the failure to analyze 
the situation as above set forth that resulted in the error. 

On March 20, 1914 ( Rec., p. 15) the plaintiff made a 
motion for judgment of condemnation, and on April 17th 
(Rec., p. 16) this motion was overruled. This motion was 
made after the ganiishee had been compelled to submit 
to oral examination Rec., p. 14). On May 28, 1914 the 
mottion seems to have been renewed in almost the identical 
tenns p. 16) without leave of Court. The Court heard 
this motion anew on June 4th, reversed its former ruling, 
and rendered a judgment for the plaintiff, from which this 
appeal is sought. 

The attachment l^ond in the case (Rec., p. 9) is in the 
penal sum of $6,000. The bond, particularly the con¬ 
dition, is in the singular fonn. The claim of the plaintiff 
shown by its declaration (p. 3) is for $2,587.90, with 
interest thereon from the 6th day of July, 1911—besides 
costs. The claim was reiterated on pages six and eight. 
By calculating the interest and costs as shown in the writ 
of attachment (p. 12) it is apparent the bond is not twice 
the amount of the claim. If the claim is calculated as to 
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the amount of principal, plus the interest to the date of the 
judgment, June 4th, the bond is not twice the amount of 
the claim. If the Court finds against the appellant on the 
other propositions, contained in the record, the garnishee 
is only protected under Section 469 of the Code, if the 
Court had jurisdiction of the case. The garnishee there- 
r fore finds it necessary to submit this question to the Court 

for its judgment. 

ASSIGNMENTS OF ERROR 

^ 1. The Court erred in holding that the garnishee was 

liable for any money to Fancher and Driscoll or the plaintiff. 

2. The Court erred in holding that the garnishee had 
any money in his hands l>elonging to Fancher and Driscoll. 

3. The Court erred in holding that under the law the 
garnishee did not have a right to hold the money in his 
hands in licjuidation of his own claim for fees for services 
rendered. 

* 4. The Court erred in holding that the garnishee had 

no right to hold the funds in his hands to protect him¬ 
self upon suits which had been filed against him, as shown 
in the testimony. 

h 5. The Court erred in holding that the garnishee had 

no right to hold the funds in his hands to protect himself 
against claims for which the garnishee was liable by rea¬ 
son of having personally bound himself therefor. 

6. The Court erred in holding that under the law any 
money the garnishee had in his hands could have been re¬ 
covered by Fancher and Driscoll. 

‘ 7. The Court erred in entering a judgment of condem¬ 

nation for the plaintiffs. 

8. The Court erred in not holding any funds in the 
hands of the garnishee growing out of this contract belonged 
^ to other persons not parties to the suit and that the gar- 
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nishee had the right to hold the fund to protect himself 
against liabilities for claims which he had guaranteed and 
possible liability by reason of suits already filed. 

9. The Court erred in entering judgment of condem¬ 
nation against the garnishee. 

10. The Court erred in entertaining the second motion 
for judgment of condemnation after having previously over- 
nded a motion for condemnation, thereby relieving the 
garnishment. 

11. The Court erred is not dismissing the entire pro¬ 
ceeding as being without jurisdiction, owing to the insuf¬ 
ficiency and amount of the attachment bond. 

12. The Court erred in not holding that as the fund in 
question had been derived from work which had been done 
at the request of Fancher and Driscoll, together with the 
Illinois Surety Company and that as the Illinois Surety 
Company had advanced more money than in the hands of 
the garnishee, that the garnishee was entitled to reasonable 
compensation out of the fund for work j)erformed by the 
garnishee, personally, and the balance, if any, l>elonged to 
the Illinois Surety Company. 

ARGUMENT 

The assignments of error naturally group themselves 
under three heads and will be treated as such. ^ 

I 

LIABILITY OF THE FUND FOR RHODES’ FEE. 

Although there was no waiver of a jury trial, in accord¬ 
ance with Section 70 of the Code, the parties proceeded ^ 

with the case before Mr. Justice Bamard, without a jur\\ 

As will be seen from the record and statement of facts ' 

and it is submitted with all due deference and respect to the 
court below, there was some confusion in the mind of the Vi 
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learned trial jiuloe, coiieerniuir die figures. This confusion 
is plainly shown on j)ao-es 31 and 32, of the Record, where 
the Court, after having heard all the testimony, asked if 
there was any point about which the gentlemen involved 
agieed, and if Rhodes claimed credit for anything other than 
his fee, and stated there was some amount in the hands 
of the garnishee in dispute. It was the failure, it is sub¬ 
mitted, to analyze the items making up the fund wherein a 
number of figures are invohed and to detennine from just 

what part of the fund the $5,000 fee was to be charged, that 
led to the error. 


If, as has been shown in the statement of facts, Rhodes 
is liable for more than he actually received, then of course 
there is no fund in his hands for attachment bv anylx)dy, 
•uid although some confusion may have arisen by reason of 
the method of statement contained in the answer 
to the garnishment at pages 11 and 12, the facts 
leniain that the direct answer to the interrogatories to 
the effect that the garnishee has no credits or money in his 
hands belonging to the defendant is true. Because the 
statement of his receij)ts and disbursements is confused in 
.some items, it is submitted that would not warrant a judg¬ 
ment against him without an analysis of the testimony 
which, when analyzed, shows that if he pays this judg¬ 
ment he must pay it from his own funds and not from any 
l)elonging to Fancher and Driscoll. The details of the ac¬ 
counting for the fund are shown by the testimony wherein 
accurate and ccu'rect information is given of the items, and 
without any contradiction by the plaintiff. The real issue 
was apparently clouded by a hasty argument of the plaintiff 
with no opportunity in the trial justice to correct the error 
by reason of his retirement. 

Conceding for the puq:)ose of argument only, that Rhodes’ 
fee should be charged against the Illinois Surety Company, 





it is (|iiite apparent tlie $5,000 more than off-set the $4,000 
due it, and if the fee is entirely eliminated from the calcula¬ 
tion there is still nothin^ Ixdonging to Fancher and Dris¬ 
coll, and consecjiicntly there could l)e nothing belonging to 
the plaintiff. The testimony on the subject of the reason¬ 
ableness of the fee is not contradicted. (Rec., p. 24, mar. 
38. Rec. 28). but entirely a])ai*t from that, if the fee was 
chargable against the Illinois Surety Company, Rhodes 
was entitled to it out of the fund, because out of the fund 
there was $4,000 due to the Illinois Surety Company. 

While not directly involved in the issue and unnecessary 
for the Court to decide in this case, we sul)mit, that Rhodes 
was entitled to charge a fee out of the fund itself at any 
rate as having created it at the recjuest and direction of 
Fancher and Driscoll. 

The burden of i)roving assets in Rhodes’ hands rested 
upon the ])laintiff (Choate vs. Rlackford, 26 Ill., App. 656; 
Rippen vs. Schoen, 92 Ill., 229; Cardamy vs. X. F. Fur¬ 
niture Co., 107 Mass., 116; Field vs. Malone, 102 Ind., 
251). The right to hold the fund to pay the debts due by 
him, if authority is needed for that proposition, is estab¬ 
lished by R. R. Co. vs. Locomotive Works, 121 U. S. 430. 
RhfKles, according to the testimony of Hinton, attorney for 
the plaintiff, was willing to pay the plaintiff’s claim if the 
Illinois Surety Company would release him from the obli¬ 
gations he had incurred and agree to pay the claims which 
he had contracted (Rec., p. 26, mar. 41). That would 
leave sufficient money in his hands to pay the plaintiff, but 
the surety company would not do this. The plaintiff evi¬ 
dently thought the fund l)elonged to the Illinois Surety 
Company, as it went to the trouble to get an order from 
the Illinois Surety Company on Rhodes to pay the money 
from the fund, but so far as the record shows, or the appel¬ 
lant is informed, the plaintiff made no effort to obtain such 


an order from Fancher & Driscoll. Apart from this the 
garnishee had an express agreement with Fancher and Dris¬ 
coll, which would have authorized him if the situation had 
arisen, to have charged a fee out of the fund (Rec., 32 and 
33). We call the Court’s attention to the record in several 
places in this regard. At page 32, witness Rhodes testi¬ 
fied that John Maddock was one of the partners composing 
the firm of Fancher Si Driscoll, and it was through John 
Aladdock said firm executed the power of attorney; that 
Maddock stated to witness he was one of the partners of the 
firm of Fancher & Driscoll. Witness further said Maddock 
had advanced a large part of the money used in the construc¬ 
tion of the building on Ixdialf of the firm of Fancher & Dris¬ 
coll and would have received his share of the profits, had 
there been a profit made on the building; that while the 
services of witness, in completing the building, would have 
inured to the benefit of the Illinois Surety Company, they 
were rendered at the specific request of Fancher and Dris¬ 
coll, through John Maddock, and it was understood between 
witness and Maddock that witness would l^e paid by the firm 
of Fancher & Driscoll for his work. Considerable stress 
has been laid by the plaintiff upon the statement on page 
25 of the record, in answer to the question as to whether 
Fancher and Driscoll ever agreed to pay Rhodes a fee in 
this connection, and his response to the same “no,” but it 
is further explained, upon page 32 of the record, wherein 
the witness stated Maddock agreed they should pay the fee 
and that neither Fancher nor Driscoll personally had any 
contract with the witness as to the amount of compensation 
he would receive for completing the building, and that the 
amount of the compensation had not been fixed by Fancher 
and Driscoll. Page 31 of the record shows .that Mr. 
Rhodes, as a member of the bar, had represented Fancher 
and Driscoll in the matter, and this necessarily implied a 
compensation for his work. Page 32, shows he was em- 
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ployed by them to take care of their business in W ashington, 
consequently entitled to com|)ensation out of any money in 
his hands belonging to them, for which he might sue them 
and recover. The statement in the letter shown on page 
30 might be held as a self-serving declaration, were it not 
for the fact that it was offered in evidence by the plaintiff 
(Rec., p. 29). Witness Rhodes states (Rec., p. 25) he was 
to receive a fee for his services; (p. 21) witness says he 
finished the job under the power of attorney from Fancher 
and Driscoll, and although he began the work at the reciuest 
of the Illinois Surety Company, Fancher and Driscoll at 
his request gave him the power of attorney. There was no 
legal process under which they could be compelled to do 
this and it consequently follows that he should be paid a 
reasonable fee for his services, and that he was entitled to 
charge this fee against any money in his hands due them. 

W^hile the direct negative answers to the interrogatories 
contained in the garnishment were amplified by figures 
which show the charge of $5,000 against the fund, the items 
are e.xplained in the testimony produced by the ])laintiff, 
Rhodes having been called as a witness by the plaintiff. 
This testimony, it is submitted, shows Rhodes was entitled 
to the fee on the theory that he could charge it ag^iinst any 
funds of Fancher and Driscoll, but that independently there 
is a liability to the Illinois Surety Company, and a liability 
to contractors with whom Rhodes had dealt personally, 
which far exceeds the fund in his hands. 

W hile the question, if presented, as to whether or not 
Rhodes was entitled to charge his fee against the fund be¬ 
fore paying off obligations incurred in the completion of the 
building, including a repayment of the money advanced 
by the surety company, might have l>een a very interesting 
one, it is submitted it was not involved in this suit. The 
Supreme Court in Schuler vs. Isreal, 120 U. S., 506 settles. 
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It IS submitted, the right of Rhodes to hold part of the fund 
to protect himself against the Pillow claim. 

The burdwi of proving this case was upon the plaintiffs. 

witness, and vouched for his 
credibility. W'hile perhaps not as clearly and methodically 
stated in answer to the ganiishment as might have been the 
case, the facts in the record show that Rhodes has no money 
in his hands belonging to Fancher and Driscoll and there 

IS no ])ossible contradiction of the facts, either in the record 
or otlierwise. 

\ye therefore respectfully submit that the Court erred 
in this regnrd. 

II 

MOTION FOR JUDGMENT 

The record shows (Rec. p. 15) that on March 20th, the 
plaintiff made a motion for judgment of condemnation for 
the amount claimed in the plaintiff’s declaration. This 
motion was heard by Judge Barnard on .'\pril 17, 1914 and 
oxerniled, (Rec., p. 16). No leave was a.sked or granted to 
renew the motion, nor was the order entered without pre- 
Jiulice to Its renewal. On May 28, 1914, counsel for the 
plaintiff renewed the motion (Rec., p. 16) without leave of 
Cmirt liciiig first had to do .so, or without leave to file it 
icing given or asked. 1'he Court heard the motion, re- 
\crscd Its former ruling and rendered a judgment for the 
plaintiff over the exception of the garnishee. 

The hearing and determination of this motion consti- 
tiites one of the assignments of error. 

We respectfully submit that the Court should not have 
card this motion after having previously overruled it 
According to the record the two motions were based upon 
the same facts. While the overruling of the first motion 
may not have lieen res judicata of the controversy, it never- 
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theless 1x)re such a resemblance to it, it is submitted, with 
al due deference to the Court 1)elow that l^efore the motion 
could have l>een renewed leave of court must have been 
first obtained. The usual method of reselling this right, 
where a motion is overruled and counsel desires to renew it, 
is, in the order overruling the motion, to have it noted that 
the order is without prejudice to the renewal of the motion 
or to have leave granted to renew, under such terms as the 
Court mav see fit. This applies where the motion is desired 
to be renewed by reason of some formal defect, as well as 
for substantial rights, and applies whether the renewal is 
made upon the same facts or similar facts. 

The failure to obtain such leave for a renewal of the 
motion is ground for reversal. 

The subject is reviewed quite carefully in Ballinger vs. 
Martindale, 8 Howard Practice Reports, 114. 

“Can this motion be entertained without first 
obtaining leave to renew it? * * * It is said 

in Dolphus vs. French (5 Hill 493), by Bronson, 
Justice, that a motion cannot be renewed without 
first obtaining leave of court. In Mitchell vs. 
Allen (12 Wend. 290), Southerland, Justice, 
says ‘this motion cannot l)e heard. It is a settled 
practice that a motion cannot be renewed without 
leave of court,’ which decision is adopted by 
Bronson in the case first cited. Again this prin¬ 
cipal was stated and acted on in Bascom vs. Frazer 
(1 How. Practice Repts. 16) where Gewett, Justice 
denies a motion with costs, on this precise ground. 

The present application is for an order which was 
denied bv the Court in 1850, and .without any 
leave granted or even asked for, to renew the 
motion, and I am compelled to say that the prac¬ 
tice is so perfectly settled that this motion cannot 
be granted, even if I were convinced that the 
fonner decision was erroneous.” 
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In Branger vs. Buttrick and Hill, 28 Wis. 454, the Court 
uses this language: 

“It may be the misfortune of the defendant 
Hill that his attorney should have moved for a 
new trial at the term in April, or that, having 
moved, and the motion proving unsuccessful, 
they should not have applied to and obtained leave 
from the Court at that time to renew the motion, 
making such permission a part of the order. As 
the case now stands, permission to renew or make 
another motion not having been reserved or 
granted when the first motion was overruled, it 
is obvious that there can no relief in the form 
of a second motion for new trial or other motion 
or proceeding of the same nature, based upon the 
same grounds upon which first motion was made.” 

In Reed vs. Allison, 54 Cal. 489 the subject is reviewed 
at some length. A motion was made in this case to dismiss 
an appeal in July, 1880, which was overruled. In Sep¬ 
tember, another motion was made, which was denied, and 
in Octol>er a petition for rehearing was filed and in Novem¬ 
ber this was denied. The following March the motion was 
renewed, without leave of Court. The Court said : 

“That the motion is renewed without leave of 
the Court, would be a sufficient ground for the 
denial thereof. (Ford vs. Doyle, 44 Cal. 635, 
Bowers vs. Cherokee Bob 46 Id. 279.)” 

In Jeanseh vs. Lewis, 1 S. D. Repts. 612, the subject 
is renewed as follows: “The rule is that a motion once 
heard and decided by a court cannot be renewed in the same 
court without leave of Court.” 

In Mitchell vs. Allen, 12 Wend, page 173, 290, the Court 
states as folows: 

“The defendant moved to vacate a rule entered 
at a previous special term denying a motion made 
by him, alleging that the grounds upon which the 
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former motion was denied were now satisfactorily 
explained.” The plaintiff objected and the Court 
said “the motion cannot Ije heard. It is the settled 
practice that a motion cannot Ije renewed without 
leave of the Court.” 

In Tyrrell vs. Baldwin, 78 Cal. 471, the Court .said: 

“Two years a^o the resixmdent moved to dis¬ 
miss the appall herein, and the motion was denied, 
at the hearing’ of the aj)peal on its merits the 
motion was renewed. It is based on the same 
facts, and as leave was not granted in the former 
order to renew motion, there is nothing to com¬ 
mend it to the discretion of the Court. It is there¬ 
fore denied.” 

In Hall vs. Emmons, 32 X. Y. Sui)crior Court Reports. 
396, the Court said: 

The first motion was decided after a hearing of 
all parties uixm the merits, and denied in all its 
parts. Leave to renew was neither re.served nor 
subsequently applied for. Before and since the 
Code it has l)een the practice that a special motion 
cannot l>e renewed iqx)!! the same or substantially 
the same facts without leave of the Court for that 
puqx^jse obtained. ♦ ♦ ♦ 

“It is undoubtedly true that the decision of a 
motion is not to be considered as res judicata, and 
that there are special occasions on which a motion 
may be reheard, for instance when the order is 
unappealable: but as a matter of orderly practice 
it should never be done except upon leave.” The 
Court likewise held this ground for reversal. 

In Chamlx'rlain vs. Dumville, 21 X. Y. Supplement 827, 
the Court says: 

“This order should l)e reversed if for no other 
reason because it was made by one judge at the 
circuit after it had been denied by another judge 
at special term, and without leave being obtained 
to renew the motion.” 
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In Mellville vs. Matthevvson, 49 N. Y. Sup. Ct. Rep. 
388, the Court said: 

*‘The first and second motion were essentially 
the same * ♦ * Under such circumstances, 

failure to ask for and obtain leave to renew, is 
ground for reversal.” 

In Hoppe, Adminx. vs. Chicago, Milwaukee, and St. 
Paul Ry., 61 Wis. 367, the Court said: 

“The motion (a motion for a new trial) was 
made at a subsequent term and was founded upon 
affidavits showing that counsel for the plaintiff 
made certain remarks in his closing argument to 
the jury which it is alleged were improper. A 
motion on the minutes for a new trial had been 
made at the trial and denied. This motion was 
founded in part upon the same ground; that is, 
u\x)n alleged improper remarks by such counsel to 
the jury. The motion was denied uncondition¬ 
ally, and no leave was given or asked to renew 
it. This was a complete bar to the second 
motion.” 

It would seem from the standpoint of reason, and it is 
respectfully submitted, that counsel in approaching an argu¬ 
ment and hearing on the second motion filed in the case 
at bar, had the right to rely upon the previous ruling of 
the court and to assume that the hearing and determina¬ 
tion would be the same. Knowledge of human nature 
would seem to indicate that a motion made precisely sim¬ 
ilar to the one then on for hearing would not regain the 
same decree of preparation as the first and that counsel 
might rely upon the Court not reviewing its own order 
without leave being first given to renew the motion. It is 
respectfully submitted that the law in requiring counsel in 
order to renew a motion, to obtain leave to renew it, it is 
reasonable and just, and that the rule may be justly relied 
upon by counsel in the argument of a case. 
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It is therefore respectfully submitted that the rule in the 
case at bar not having been complied with, to the pre¬ 
judice of the garnishee in the presentation of the case, 
should be enforced. 


THE ATTACHMENT BOND. 


The garnishee finds himself compelled to submit to the 
Court the question of the sufficiency of the bond in attach¬ 
ment. As the Court will see (Rec., p. 9), the bond is for 
six thousand dollars. The claim of the plaintiff, includ¬ 
ing the costs, as shown by the writ of attachment and 
including the actual costs, which plaintiff deposited at the 
institution of the suit, exceeds $3,000. If the judgment 
of the plaintiff (Rec., p. 17) be considered as the plaintiff’s 
claim, the principal and interest at the time of the judgment, 
June 4, 1914, exceeds $3,000, and consequently the penalty 
of the lx)nd is not sufficient. There is no appearance in 
the case at bar for the defendants. Under Section 469 of 
the Code, the garnishee is protected in the payment of 
money under a condemnation only if the Court had juris¬ 
diction of the cause, and the Court only had jurisdiction 
of the cause if the Ijond is sufficient. The gamishee there¬ 
fore feels compelled for his protection to submit the question 
of the sufficiency of this bond for the ruling of the court. 

The statute, section 445, says: 

“That the plaintiff shall first file in the Clerk’s 
Office a bond ♦ * ♦ with security to be ap¬ 
proved by the clerk, in twice the amount of his 
claim, conditioned to make good to the defendant 
all costs and damages which he may sustain by 
reason of the wrongful suing out of the attach¬ 
ment.” 



The plaintiffs claim as stated in his declaration, (Rec., 
p. 3) is Wherefore the plaintiff claims from the defend¬ 
ants the sum of $2,587.90 with interest thereon from the 
6th day of July, 1911, according to the particulars of 
demand hereto annexed as a part hereof, besides costs.” It 
is again stated, page 6 of the record, in one of the attach¬ 
ment affidavits, 1 here is now due and owing from the 
defendants to the plaintiff, exclusive of all set-offs and just 
grounds of defense the sum of $2,587.90 with interest there¬ 
on from the 6th day of July, 1911, according to the par¬ 
ticulars of demand hereto annexed as a part hereof, besides 
the costs of this suit,” and again on the affidavit of B. E. 
Hinton, page 8, “Deponent says by reason of the fore¬ 
going there is now due and owing by the defendants to 
the plaintiff, exclusive of all set-offs and just grounds of 
defense, the sum of $2,:>87.90 and interest thereon from 
the 6th day of July, 1911, according to the particulars of 
demand hereto annexed as a part hereof, l^esides costs of 
this suit. 1 he costs of suit are shown in the writ of 
attachment (p. 12). 

The Code apparently requires a lx)nd in twice the 
amount of the claim. Taking the plaintiff’s claim as stated 
(by him) the bond was neither sufficient on the date the 
suit was filed nor on the date the judgment was entered. 

W^aples on Attachment and Garnishment, 2nd Edition, 
page 133, Section 175 states: 

The amount of the bond is fixed by statute 
* * As the plaintiff aims to make seizure 

of sufficient property to satisfy his claim and all 
the costs, he ought to give bond for a sum ade¬ 
quate to cover loss and expense of the defendant 
in case the writ of attachment should be unlaw¬ 
fully obtained and the plaintiff should fail to 
obtain judgment.” 



The attention of the Court is also called to the condition 
of the lx)nd (Rec., p. 9) which while entitled in the cause, 
is throughout written in the singular “That is the above 
named Bowling Green W'hite Stone Company shall make 
good to the defendant all costs and damages which he 
may sustain * * Attachment statutes are in derog¬ 

ation of the common law and are therefore to be strictly 
construed. In order to bring one’s self within these statutes 
they must be complied with strictly in the bringing of the 
suit, particularly with relation to the bond. Unless this 
is done we respectfully submit there is no jurisdiction to 
the cause. 

As there is a total failure here to comply with the 
statute, even substantially, it is respectfuly submitted that 
if the garnishee were otherwise indebted to the defendants 
he would not be protected in paying the money over to 
the plaintiff, under the judgment in this cause. Under 
Section 469 of the Code it is only when the court has juris¬ 
diction to impound the fund, that the garnishee is protected 
in its payments. 

It is therefore respectfully submitted that the judgment of 
the Court below should l)e reversed. 

Respectfully submitted 

H. WiNSHip Wheatley, 

Paul B. Cromelin, 

Attorneys for Appellant. 
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IN THE 

Court of Appeals of the District of 

Columbia. 


October Term, 1914. 


No. 2740. 

Fred B. Rhodes, Garnishee, Appellant, 

V. 

Bowling Green White vStone Company 
OF Kentucky, a corporation. 

BRIEF FOR APPELLEE. 

STATEMENT OF CASE. 

On February 16, 1914, appellee, the Bowling Green 
White Stone Company, filed its suit in the Lower Court 
against F. C. Fancher and J. W. Driscoll, trading under 
the firm name of Fancher & Driscoll, to recover the sum 
of $2,587.90, with interest from the 6th day of July, 1911, 
alleging that that sum was the balance due appellee for 
stone furnished to said Fancher & Driscoll and used in the 
construction of an extension to a United States post-office 

(•‘5) 


building at Lexington, Ky. Appellee also filed with said 
declaration the necessary affidavits and bond and sued out 
a writ of attachment and garnishment against appellant, 
Fred B. Rhodes, on the ground that said defendants were 
non-residents and had debts owing to them in the District. 
Said writ of attachment and garnishment with inter¬ 
rogatories was duly served on said Rhodes, and in answer 
to said interrogatories, said Rhodes stated that he had no 
assets of the defendants, Fancher & Driscoll, in his hands; 
but further set forth that said Fancher & Driscoll had 
become financially involved in the construction of United 
States post-office buildings at Paris and Lexington, Ky., 
and, at the request of the Illinois Surety Company, surety 
on the official bonds of the two said buildings, said Rhodes 
had proceeded to complete the buildings and to settle 
so far as possible with creditors who had furnished labor 
and material under said contracts prior to the suspension 
of the work; that said Fancher & Driscoll had given him 
a power of attorney to collect any further moneys due 
under said contracts; that he had received under the Paris 
contract $4,014.72, and under the Lexington contract 
$18,369.04, and that the Illinois Surety Company had 
advanced for use in the completion of the Lexington 
contract $4,000.00; making a total received of $26,383.76. 
Against this sum he said he had paid out in settlement of 
claims and completion of Lexington building $17,825.92; 
also claimed an off-set of the amount of a certain Pillow 
claim of $1,325.69, and a fee for his services in connection 
with the completion of said building, and settlement of 
claims, of $5,000; leaving a balance on hand of $2,232.15. 
He further set up that he had become personally obligated 
in writing to pay claims for labor and materials in the com¬ 
pletion of said building to the amount of $2,648.06 and 
also that the Illinois Surety Company had paid out over 
$8,000 in payment of claims under the Paris contract. 




The plaintiff below, appellee in this Court, joined issue 
on said return, denying that said Rhodes had paid to 
himself a fee of $5,000 out of said funds in his hands, 
and further denying that he had any claim against Fancher 
& Driscoll for any fee at all in the matter; and further 
denying that the balance remaining in the hands of said 
Rhodes, belonging to said Fancher & Driscoll, amounted 
to only $2,232.15, but alleging that there was in the hands 
of said Rhodes, belonging to said Fancher & Driscoll a 
balance of $8,557.84. 

Plaintiff obtained an order requiring said garnishee to 
submit to an oral examination, which examination was had 
on March 14, 1914, before Mr. Justice Barnard, and on the 
same day plaintiff filed a motion for judgment of condem¬ 
nation, which was argued and submitted to the Court. 

Thereafter, on April 8, 1914, while the Court still had 
said motion under advisement, the defendants Fancher 
& Driscoll not having appeared or been served with pro¬ 
cess in said cause, an order of publication was issued 
against them by said Justice Barnard. (Return to 
certiorari, p. 2.) 

On April 17, 1914, said Justice Barnard overruled the 
motion of plaintiff for condemnation, but did not discharge 
the garnishee; the Court later stating from the bench that 
said motion was overruled because prematurely made, the 
principal defendants not having been brought before the 
Court. Thereafter, on May 28, I9i4» f^he time for appear¬ 
ance under the order of publication having expired, and 
no appearance having been made by the defendants, 
Fancher & Driscoll, said motion for condemnation was 
renewed. On June 2, 1914, garnishee filed a motion in 
the cause for leave to take testimony, with affidavit in 
support thereof, which motion was noticed for hearing 
June 4, 1914 (return to certiorari 2, 3); on which date 


plaintiff’s motion for judgment of condemnation was heard 
by Justice Barnard, not only without objection from said 
garnishee, (R. i6), but on the contrary said garnishee 
introduced extensive testimony (R. 26, 33), and after the 
hearing the Court gave judgment of condemnation for 
the full amount of plaintiff’s claim, from which ruling said 
garnishee has brought this appeal. (R. 16, 17.)’ 

The issues of fact between plaintiff and garnishee were 
tried by the Court as provided in sections 460 and 461 of 
the Code, neither party expressing a desire for a jury. 

STATEMENT OF FACTS. 

It appears from the return of the garnishee and the 
testimony that defendants Fancher & Driscoll contracted 
with the United States, with the Illinois Surety Company 
as surety, to complete post-office buildings at Paris and 
Lexington, Ky. (R. 10); that said defendants became 
financially involved; and the garnishee, the local agent and 
attorney for the Illinois Surety Company, at the request 
of the Illinois Surety Company, undertook to complete 
said buildings (R. ii). No independent contracts were 
entered into with the Government, but said garnishee 
and the Illinois Surety Company, for reasons apparent in 
the record, left said contracts standing in the name of 
Fancher & Driscoll (R. 25), and said Rhodes forced said 
Fancher & Driscoll to give him a power of attorney 
authorizing him to collect all further moneys due under 
said contracts (R. 22). The work was proceeded with 
and finally completed and the balance of the money due 
from the Government to Fancher & Driscoll under said 
contracts was collected by Mr. Rhodes under his said 
power of attorney. 

The appellee had furnished stone to Fancher & Driscoll 
in the construction of the Lexington post-office and a 
balance of $2,587.90 remained unpaid. Mr. Rhodes 
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wrote appellee advising it that final payment had been 
made on the Lexington contract amounting to $6,047 
which he stated was only sufficient to pay sixty cents on 
the dollar, and desiring to know if appellee would accept 
that amount (R. 2,). This same letter was sent to all 
Fancher & Dnscolls’ creditors, with claims totaling 
approximately $15,000. The appellee, being entitled 
under the Act of August 13, 1894 (28 Stat. L. 278), as 
amended Feb. 24, ,905 (33 Stat. L. 8u), to a prior equit¬ 
able hen over the Surety Company against the final pay¬ 
ment on this contract (Richards Brick Co. v. Rothwell, 
18 App. D. C., 516), prepared to file its bill in equity for 
the enforcement of this lien against this fund in the hands 
of said Rhodes; but upon the positive assertion of said 
Rhodes that the money in his hands was the money of 
Fancher & Driscoll and that the Surety Company would 
have nothing to do with it, appellee filed its attachment 

suit and garnisheed the money in the hands of Rhodes 
(R. 21, 22, 25). 

The return of the garnishee, as explained by the testi¬ 
mony, shows that the garnishee had received from the 
United States, on the power of attorney from Fancher & 
Dnscoll, the following amounts: (R. 10, n, 12.) 

Balance of Paris, Ky., contract. $4,014.72 

Balance of Lexington, Ky., contract. 18,369.04 

Also received from Illinois Surety Co. in early 
part of 1912 for use in completing the Lex¬ 
ington building, and in settlement of claims, 
and which was promptly used (R.23).’ 4 000.00 


Total received. 

Expended in settlement of claims and com¬ 
pletion of building. 

Balance in garnishee’s hands. 


26,383.76 

17,825.92 

8.557-84 








(The $8,000 or more alleged to have been expended by 
the Illinois Surety Company in settlement of claims on the 
Paris job never passed through Rhodes’ hands (R. 22,23) 
and is therefore not involved in the controversy in this 
case.) 

Of this sum of $8,557.84, the testimony shows that 
$6,047 had just been collected from the Government as 
final payment on Lexington contract (R. 21), and it was 
not shown that any sums whatever had been paid out since 
this collection and before service of attachment. Mr. 
Rhodes testified that according to his best recollection 
he had paid out certain sums amounting to about $1,700 
but promised to file with the record cancelled checks 
showing the exact amount paid out (R. 29), but no can¬ 
celled checks were ever filed, which, we submit, is very sig¬ 
nificant. 

In his return the garnishee claims the right to set off 
against garnishor’s claim, $5,000 alleged to be due him for 
fee for services in completing buildings and settling claims. 
He also stated that he has personally obligated himself to 
pay the sum of $2,648.06 for labor and material furnished 
in the completion of the Lexington building (R. 10-12). 

It appears from the testimony that prior to service of 
attachment the garnishee had submitted a bill to the 
Illinois Surety Company in the sum of $2,200 for his entire 
services in the matter. After the service of attachment 
this was arbitrarily raised to $5,000. (R. 23, 28.) 

The Illinois Surety Company specifically instructed the 
garnishee that in completing these buildings and settling 
claims he should be careful not to commit the Surety 
Company to any liability and the witness states that 
he was very careful not in any way to admit the Surety 
Company’s liability. (R. 21, 22.) Witness admitted 
that he was not legally bound to pay any claims or assume 
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any obligations for labor and material for completing 
these contracts of Fancher & Driscoll; that there was only 
a moral obligation on his part to the Illinois Surety Com¬ 
pany to save it harmless (R. 28), yet he obligated himself 
m writing to pay such claims to the amount of $2,648.06, 
but none of these claims have as yet been paid by hini 

It further appears that garnishee employed one Pillow 
to superintend the work and settle claims, agreeing to 
pay him Sio a day and further agreeing that anything in 
addition to this amount that might be left over, he might 
have half of it. Pillow’was subsequently discharged on 
the ground that he was short in his accounts, and he then 
sued garnishee in his individual capacity, and has obtained 
a verdict twice in the amount of $1,325.69, but both of 
which have been set aside by the Court ( R. 23). 

Garnishee admitted that he forced Fancher & Driscoll 
to give him his power of attorney from them, which merely 
authorized him to collect moneys due them from the Govern¬ 
ment (R. 22); that the contract was allowed to stand in 
the name of Fanck* * & Driscoll, and that the Govern¬ 
ment’s checks were drawn in the name of Fancher & 
Driscoll, and were endorsed and cashed by garnishee as 
attorney in fact for Fancher & Driscoll (R. 25); that 
Fancher & Driscoll never agreed to pay him any fee for 
his services in the matter (R. 25). It was later, towards 
the close of the second hearing, stated, over plaintiff’s 
objection, that one John Maddock, who asserted that 
he was a partner in the firm of Fancher & Driscoll, per¬ 
sonally employed garnishee, and it was understood 
between him and Maddock that he would be paid by the 
firm of Fancher & Driscoll for his work (R. 29, 32, 33); 
that witness had acted as attorney for Fancher & Driscoll 

in other matters prior to the execution of the bonds on the 
jobs in question (R. 33). 


QUESTION PRESENTED BY THE RECORD. 

The question presented by this record is whether 
Rhodes, admittedly the attorney and agent of the Illinois 
vSurety Company, and who compelled Fancher & Driscoll 
to give him a power of attorney to collect money in con¬ 
nection with that employment, and who prior to attach¬ 
ment was representing to the plintifif and other sub-con¬ 
tractors that the money in his hands was the money of 
Fancher & Driscoll, hoping thereby to make more favor¬ 
able settlements for the vSurety Company, is entitled to set 
off against garnishee’s attachment claim on Fancher & 
Driscoll, an unliquidated claim for fee for services rendered 
in such employment, which fee was originally stated to his 
employer, the Illinois vSurety Company, at $2,200, but after 
service of attachment arbitrarily raised to $5,000; and also 
to set off an amount sufficient to cover certain contingent 
liabilities personally assumed by him in his effort to shield 
the vSurety Company, but which he may and probably will 
never be called upon to pay, but which if he should have 
to pay he can enforce reimbursement from the perfectly 
solvent Surety Company? 

POINTS AND AUTHORITIES. 

Thk $8,557.84 IN THE Garnishees’ Hands Belongs to 

Fancher & Driscoll. 

If not the money of Fancher & Driscoll whose money 
is it? The garnishee does not claim it is his money. 
He was acting in a representative capacity. It is not the 
money of the Illinois Surety Company. This becomes 
manifest when it is remembered that the Illinois vSurety 
Company could not sue Mr. Rhodes at law and recover it. 
To such a suit Mr. Rhodes would have the perfect defense 
that the contract remained in the name of Fancher & 
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Driscoll and the legal right to the money remained in 
them; that only Fancher & Driscoll could have sued the 
Government for it (i8 Compt. Dec. 31 0 ; and that the 
payment of the money to Mr. Rhodes, as attorney in 
fact for Fancher & Driscoll, of itself did not change the ‘ 
title, that neither has there been any transfer of title to 
the Surety Company after Rhodes received it, for the 
reason that the Surety Company and Mr. Rhodes had 
designedly arranged to have Mr. Rhodes hold the money 
as the money of Fancher & Driscoll in order that it might 
be paid out to sub-contractors without committing the 
Surety Company to any liability on the bond, and leave 
Mr. Rhodes in position to represent to the sub-contractors 
that the money belonged to Fancher & Driscoll, and that 
the Surety Company had nothing to do with it. The 
Surety Company could not even sue to recover the $4,000 
ad\ anced for completion of building and payment of 
claims early in 1912. That sum is nowhere claimed by 
the garnishee in his testimony to have been advanced as a 
loan. It is too obvious to require discussion that it was 
advanced by reason of the Surety Company’s obligation, 
and was used by Rhodes as the suretv's agent in payment 
of claims and prosecution of the work (R. 23). Obviously 
the Surety Company could not recover such a fund from its 
agent after its agent had expended it for the purpose for 
which it was intrusted to him. The Surety Company, by 
reason of its suretyship, had merely an equitable lien on 
the money of Fancher & Driscoll in Rhodes’ hands for 
reimbursement of the expenditure of the said $4,000 and 
other expenses incurred by reason of said suretyship. 
'I'his is too plain, we submit, to call for citation of authori¬ 
ties, or even argument. The legal title to said fund in 

the hands of the garnishee is unquestionably in Fancher 
& Driscoll. 



Furthermore, the garnishee, by representing to plain¬ 
tiff’s counsel prior to service of attachment that the money 
in his hands was the money of Fancher & Driscoll and not 
the money of the Illinois Surety Company (R. 21, 25), 
thereby estopped himself from claiming after attachment 
that it was the money of the Illinois Surety Company 
(18 Cyc. 1456; 34 Cyc. 652). Had the garnishee not made 
this representation, the plaintiff, who was a material 
man, having furnished stone which was used in the Lex¬ 
ington building and not paid for, and therefore being 
entitled to a prior equitable lien over the Surety Com¬ 
pany for the final balance of the contract, would have 
filed a suit in equity to enforce this lien against the money 
in Mr. Rhodes’ hands. Richards Brick Co. v. Rothwell, 
18 App. 516. 

In Dickerson v. Colgrove, 100 U. S. 578, the Supreme 
Court said on the question of estoppel: 

“The estoppel here relied upon is known as an 
equitable estoppel, or estoppel in pais. The law upon 
the subject is well settled. The vital principle is, 
that he who, by his language or conduct, leads 
another to do what he would not otherwise have done, 
shall not subject such person to loss or injury by dis¬ 
appointing the expectations upon which he acted. 
Such a change of position is sternly forbidden. It 
involves fraud and falsehood, and the law abhors 
both.’’ 

The Garnishee was the Agent of the Illinois Surety 
Company and not of Fancher & Driscoll. 

The garnishee stated in his return that he proceeded to 
complete said buildings “at the request of the Illinois 
Surety Company,’’ (R. ii) and further, that he “took a 
power of attorney from Fancher & Driscoll to collect any 
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moneys which might become due the said Fancher & 
Driscoll.” (Page 11.) The form of the power of attorney 
(Record 22) confirms this statement and shows that it 
merely authorized him to collect money, and nothing more. 
Also, he frankly admits in his testimony that, “ This 
power of attorney I forced them to si pi.” (R. 2 2.) Further 
on, on page 25, he was asked the question, “ Did Fancher 
& Driscoll ever agree to pay you anything for services 
rendered by you in this connection.’” to which he an¬ 
swered, “Not a dollar, no.” Also, “Is it not a fact that 
you were an employee of the Surety Company in com¬ 
pleting that building.’” Answer, “Yes sir, that is cor¬ 
rect * * * 25.) When his services were com¬ 

pleted he sent his bill for $2,200 to the Illinois Surety 
Company, and that Company took it under consideration 


as to amount. (R. 28.) It does not appear that he ever 
submitted a bill to Fancher & Driscoll. His reason for 
not doing so is obvious. He admits they never agreed to 
pay him a fee and it is too clear for controversy that no 
such agreement could be implied, when he forced them to 
employ him, in order to enable him thereby to the better 
serve another and antagonistic client. 


It is true, the garnishee later attempted to claim em¬ 
ployment by one John Maddock, who,it is alleged, asserted 
that he was a partner in the firm of Fancher & Driscoll. 
This testimony, however, is clearly inadmissible against 
the defendants, and likewise against garnishor, to show an 
agreement binding on the defendants, and it was objected 
to by plaintiff (R. 29). Nothing is better settled than 
that the declaration of an alleged agent is not admissible 
against the alleged principal to prove the fact of his agency, 
or to show the extent of the agent’s authority. 31 Cyc.’ 
1652. It is apparent from the record that all of garnishee’s 
information on the subject was told him by Maddock; 
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but giving the utmost credence to this testimony, it does 
not show sufficient facts to establish that Maddock was 
a partner. Even though Maddock might have advanced 
some of the money to complete this work and been 
allowed to share in the profits, yet that would not con¬ 
stitute him a partner. In order to be a partner one must 
not only have a right to share in the profits but must be 
obligated to share in the losses. There is, however, ev^ery 
presumption in the record against the fact of such employ¬ 
ment, or authority in Maddock to make such employ¬ 
ment. The suit is against F. C. Fancher and J. W. Dris¬ 
coll, trading as Fancher & Driscoll. The power of attor¬ 
ney reads the same way. The power of attorney was 
forced from Fancher & Driscoll, according to garnishee’s 
own admission. If John Maddock was a partner and 
authorized to employ the garnishee, why did he himself 
not execute the power of attorney? Certainly the Court 
below was justified in refusing to find on such meagre, 
incompetent and unreliable and wholly inadmissible testi¬ 
mony that garnishee was the agent of Fancher & Driscoll, 
and authorized to bind them for the fee and disburse¬ 
ments of garnishee. 

There is Evidence to Support V'erdict, and Judcument 
OF Triad Court Should not be Disturbed. 

The Court below had the witnesses before it, and there 
is abundant testimony upon which to base a finding: 
First, that the title to the money was in Fancher & Dris¬ 
coll, and Second, that Fancher & Driscoll never employed 
the garnishee, and he was in no wise their agent in com¬ 
pleting the building and therefore not entitled to claim 
from them compensation for his services or reimbursement 
for expenses. “If an agent has not been authorized to 
discharge his principal’s liabilities and he is not individ- 



ually liable therefor, he acts as a mere volunteer in paying 
them, and is not entitled to reimbursement." 31 Cyc. 
^535 ^nd cases there cited. This principle is absolutely 
applicable to the garnishee’s claims of set off in this case, 
in so far as they are predicated on claims against Fancher 
& Driscoll. Third, that the garnishee was the agent and 
employee of the Illinois Surety Company, and must look 
to that Company for compensation for his services and 
disbursements. As there is evidence to support such 
findings this Court should not disturb the decision of the 
Lower Court. An Appellate Court will not review ques¬ 
tions of fact if there is any evidence to support the finding 
of the Lower Court." 3 Cyc. 357. 

Assuming that Garnishee has a Valid Claim Against 
Defendants for Fees and Disbursements He is 
NOT Entitled to the Set Off Claimed. 

But assuming for argument’s sake, (but the contrary of 
which is shown by record) that the garnishee has a valid 
claim for compensation and disbursements against Fancher 
& Driscoll, is he entitled to the set offs now claimed.^ It 
is the uncontradicted testimony that he did this work 
and made these expenditures at the request of the Illinois 
Surety Company, and was therefore unquestionably their 
recognized agent. In fact it is apparent from the record 
that he personally assumed these obligations to pay claims 
for material under instructions from the Illinois Surety 
Company not to commit them to any liability under their 
bond. (R. 21, 22.) Nothing is better settled than that 
an agent, acting within the scope of his authority, and in 
good faith expends money or renders a service on account 
of the principal in the course of the agency, is entitled to 
be made whole by his principal. 31 Cyc. 1533, and cases 
there cited. There is no question, therefore, that the 


garnishee has a plain, adequate and complete remedy at 
law; that is by a suit at law against the Illinois Surety 
Company, a perfectly solvent company, with resident 
offices and agents, for compensation for the services and 
the disbursements in question should they ever be made. 
With this situation in mind we will examine the authori¬ 
ties as to the right of the garnishee to make these set offs. 

Facts and Authorities on the Question of Gar¬ 
nishee’s Right of Set Off. 

It is established that garnishee has in his hands $8,557.84 
against which he desires to make set offs as follows: 
Unliquidated claims: 

For alleged fee for services. $5,000.00 

Contingent claims: 

Obligations of garnishee to pay claims of 
certain sub-contractors, in the event 
they should not get their money from 
the surety on the bond or from the prin¬ 
cipal defendants. 2,648.06 

Claim for damages asserted against gar¬ 
nishee by one Pillow on an alleged 
breach of contract connected with the 
completion of building. i ,325.69 

Total contingent claims. 3,973 -75 

As observed, the set offs here claimed group themselves 
into two well recognized classes; that is, an unliquidated 
claim for fees, and contingent claims. 

Unless appellant can show that he is entitled to set off 
in this action not only unliquidated claims but con¬ 
tingent claims as well, the judgment of the lower court 
should not be disturbed, because if either of these classes of 
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claims are not capable of set oflf, that will leave sufficient 
funds in his hands to pay plaintiff’s claim. 

Smith V. Boston, Concord, Montreal Railroad Company, 
33 N. H., 337, is a case on all fours with the case at bar 
in every essential particular, in so far as the contingent 
claims ($3,973.75) are concerned. The facts of that case 
were that the garnishee (the trustee as there denominated) 
had in its possession $11,672 belonging to the principal 
defendant, but at the same time said trustee was obligated 
as endorser on the principal defendant’s note in bank and 
unmatured in the sum of $15,000, which would have to 
be paid by the trustee if the defendants failed to pay at 
maturity; and the trustee therefore asked, first, to be 
discharged as garnishee, on the ground of this liability; 
and if not discharged, second, that the garnishment pro¬ 
ceedings be continued until after the maturity of the note. 
The Court found that the trustee owed the defendants a 
present debt while it had no present claim against the 
defendants; that the liability of the trustee for the prin¬ 
cipal defendants was contingent and uncertain and that 
such liability was not the subject even for an equitable 
set off by the trustee, and cited cases in support of its 
decision. 

The Court further refused to continue the action to 
await the maturity of the note, stating that it knew of no 
principle or authority which would justify such a course; 
that the liability of a trustee is determined by the state of 
facts existing at the time his disclosure is made. 

In Ingles v. Dennett, 6 Me., 79; the trustee had become 
surety for the principal defendant but had not paid the 
debt. The Court held that the case must be decided on 
the facts as they existed at the time process was served; 
that at that time Dennett, the trustee, had no right of 
action against Richardson, the defendant, for he had not 
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then either paid the note for which he was surety nor 
absolutely assumed the debt himself by giving a new 
surety and discharging Richardson from his liability. 
Neither of these things having been done the Court stated 
that it must, according to settled principles, consider him 
as trustee, though the case seemed to be a hard one for the 
defendant. 

In Field i’. Watkins, 5 Ark., 672, it appeared that 
Watkins had sued out a writ of garnishment against Field 
reciting that he had obtained a judgment against one 
Johnson for S970 and that he had reason to believe that 
Field held credits and effects of Johnson. The garnishee 
answered to the effect that he w’as not indebted to Johnson 
in the sum of $970; that prior to service of garnishment 
judgment had been rendered against said Field, as the 
security of Johnson, in favor of one E. D.for $1,000, which 
remained in full force and unsatisfied. T he Court held 
that the garnishee had no right to set off his demands 
against Johnson for securityship in the garnishment pro¬ 
ceedings. 

It is true the Court suggested, but expressed no 
opinion upon the question as to how far the garnishee 
might be able to avail himself of the defense in question 
in a Court of Equity by proving the insolvency of Johnson 
and his cosnrities. 

Waterman in his work on set off, vSec. 315, says: 

“A guarantee for the amount of certain sums of 
money given for a third person cannot be the subject 
of set off although the amount of the guarantee has 
been included in the settlement of an account with 
the defendant.” 

The author stated that this principle is founded 
on the fact that such a claim is not only not a present 
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existing claim against the plaintiff, but an unliquidated 
claim of the most extreme and uncertain character; the 
amount which may ultimately be due from the plaintiff 
being most uncertain and may not be any amount at all. 
In support of the proposition he sets forth rather fully the 
ruling case of Crawford, et al. v. Sterling, 4 Esp. Ni Pri R. 
207. 

“ Defendant cannot plead as a set off a contingent 
liability where the circumstances upon which the 
liability is contingent have not occurred.” 34 Cyc. 
672, and numerous cases cited. 

Furthermore, all of the claims which the garnishee has 
personally obligated himself to pay are claims for which 
the Surety Company is liable, and obviously the claimants 
will prefer to look to a perfectly solvent Surety Company 
for their money rather than to the garnishee, an individual. 
And it appears from the record that it is their purpose to 
do so. (R. 31.) The extreme improbability of the gar¬ 
nishee ever being called on to pay any of these claims is 
emphasized by the fact that the statute of limitations 
has apparently now almost run and no suits have been 
filed against him. He undertook the completion of this 
building the early part of 1912 (R. 23). But be that as it' 
may, the foregoing authorities abundantly establish the 
proposition that he is not entitled to set them off in this 
proceeding. See also to same effect: Parsons v. Root, 41 
Conn. 161; Self v. Kirkland, 24 Ala. 275. Rhodes’ claim 
for fee is unliquidated and cannot be set off, Norwood 
Paper Co. v. Col. Paper Box Co., 185 Fed. 454, 461. 

Garnishee Not Entitled to Relief Even in Equity. 

The garnishee could not even get relief in equity, on 
the facts shown in this record. 



He unquestionably has a complete remedy at law in an 
action against the Illinois Surety Company^ a perfectly sol¬ 
vent concern, with local offices and agents, and doing business 
in the District of Columbia. 

“It is a general principle of equity that when a 
party has a proper remedy at law he cannot go into 
a Court of Equity to insure his rights, some defect 
in the remedy being the very foundation for equity 
jurisdiction.” Waterman on set-off, vSection 445. 

In Terry Steam Turbine Company z*. Sturtevant, 204 
Fed. 103, the Court said: 

“When unliquidated damages are allowed to be 
set off it is for special equitable reasons, as the 
insolvency or non residence of the opposing claimant.” 
Smith V. Washington Gas Light Co., 31 Md., 12 
(syllabus). “Where a plaintiff, located and doing 
business in the City of Washington, recovers a judg¬ 
ment in the Courts in Baltimore, and the defendant 
has a claim for damages growing out of the same tran¬ 
saction, the mere fact that the plaintiff is a non resi¬ 
dent does not give a Court of Equity in Baltimore 
jurisdiction to restrain the judgment against the 
defendant and to enforce a set-off.” 

The appellant, on page 10 of his brief, cites the case of 
R. R. Co. V. Locomotive Works, 121 U. S., 430, as author¬ 
ity for his claimed right to hold this money to pay the 
obligations which he alleges he has assumed, in the event 
he should be asked to pay them. The case cited is not 
authority for any such proposition. It merely holds that 
in the protection of his own interest it is proper for the 
garnishee to assert the rights of a third party to whom the 
garnishee is liable in law. Xo third party to whom gar¬ 
nishee claims to be liable, has any rights superior to 
appellee in this action. 
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Answer to Appellant’s Objection that Second Mo¬ 
tion FOR Judgment Should Not Have Been 
Entertained. 

Not only does the record fail to show any objection by 
the prnishee to the entertainment of this second motion 
for judgment, or any exception upon which to base the 
present assignment of error, but on the contrary shows 
that the garnishee himself filed a motion for leave to take 
testimony and that he did give testimony at the hearing 

by the Court on the second motion. (Return to cer¬ 
tiorari, p. 2, 3, R. 26-33.) 

Where a question was not submitted to the lower court 
and ruling made thereon and exception taken, it cannot be 
assigned as error in the Appellate Court, U. S. Ex Rel 

Laws t- Davenport, 34 App. D. C., 502; Cooper v. Sellers, 
30 App. D. C., 567. 

An assignment of error not predicated upon an excep¬ 
tion will not be considered. Scott v. Herrell, 31 App 
D. C., 45. 

In Miller c. Ambrose, 35 App. 1). C., 75, the Court 
ruled that an assignment of error that the trial court erred 
m entertaining an oral motion for judgment, made after a 
demurrer to the declaration had been ordered strieken off, 
will be considered as waived when the record shows that 

the motion was argued by both sides and fails to show any 
exception because of irregularity. 

These authorities are conclusive against the appellant. 

The fact is, as is clearly indicated by the record, that 
the first motion was overruled merely because the prin¬ 
cipal defendants were not yet before the Court, and instead 
of the garnishee, as claimed in his brief, being prejudiced 
and injured by reason of his feeling that the Court would 
overrule the second motion as it did the first, he on the 
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contrary well knew or had good reason to believe that the 
Court intended to give judgment of condemnation 
against him; otherwise why did the Court sign an order 
of publication thereby allowing plaintiff to go to the 
expense of publishing. It was manifestly because of this 
belief on the part of the garnishee that he asked to have 
the case reopened, and introduced further testimony. 

Answer to Appellant’s Objection to Attachment 

Bond. 

Appellant contends that the attachment bond is insuf¬ 
ficient in amount. 

1 he statute requires the bond to be twice the amount 
of plaintiff s claim. Plaintiff’s claim was for $2,587.90 
with interest from July 6, 1911, which on the date the 
bond was given and the suit filed, Feb. 16, 1914, amounted 
to $405.45, making a total claim of $2,993.35. T'he bond 
was for $6,000 which is more than twice the amount of 
this claim and is clearly sufficient. The contention of 
appellant that there should be added to plaintiff’s claim 
interest to date of judgment and also the costs, is abso¬ 
lutely untenable. If the statute should be given that 
construction a plaintiff could nev’er be certain when his 
bond was sufficient, because it is impossible to tell in 
advance just what the costs will be or how much interest 
may accrue before judgment. A statute should be given 
a reasonable construction, one which will enable litigants 
to know their rights, and not one which would make the 
proceedings unnecessarily precarious. The amount of the 
bond is sufficient. Waple on attachment. Section 175. 

Also the objection that the fact that the condition of 
the bond, which is on the printed form provided by the 
Clerk of the Court below, reads in the singular instead of 
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the plural, renders the bond invalid, hardly should be 
dignified by an answer. The bond on its face specifically 
binds the Bowling Green White Stone Company as prin¬ 
cipal, and the National Surety Company, as surety, unto 
F. C. Fancher and J. W. Driscoll, co-partners trading as 
Fancher & Driscoll.” The bond is entirely sufficient in 
form and amount to protect the defendants and fulfills 
every requirement of the statute. 

For the foregoing reasons it is respectfully requested 
that the decision of the lower court be affirmed. 

Bynum E. Hinton, 

Attorney for Appellee. 



